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2. What are the key laws and regulations
that govern company law in your 
jurisdiction? 

Hong Kong’s first Companies Ordinance 
was enacted in 1865 and was based upon 
the UK Companies Act 1862. In 1933, it was 
revised and designated as Cap 32. It was 
then continuously revised by a series of  
amendments. A major recent reform resulted in the 
Companies Ordinance (Cap 622) (“Cap 622”), 
which came into force on 3 March 2014 and  
provides a modernised legal framework for the  
incorporation and operation of companies in 
Hong Kong. Certain Parts of Cap 32 which  
concern prospectuses, disqualification of  
directors and winding-up have been retained. Cap 
32 is renamed as the Companies (Winding up and 
Miscellaneous Provisions Ordinance (Cap 32) 
(“Cap 32”).

A number of pieces of subsidiary legislation were 
made under Cap 622 and Cap 32 to facilitate the 
implementation of their various provisions.

The Securities and Futures Ordinance (Cap 
571) (“Cap 571”) came into operation in 2003, 
replacing a number of earlier Ordinances 
dealing with the securities and futures 
markets and protection of investors. The 
Ordinance on securities regulation covers insider 
dealing, other market misconduct (such as false 
trading in securities or creation of false markets), 
disclosure of price-sensitive information by 
listed companies, and disclosure by shareholders 
and others of substantial interests in listed 
companies.

Companies in Hong Kong are also subject to 
certain non-statutory regulatory regimes. 
Listed companies are required to comply with the 
Listing Rules of the Stock Exchange of Hong 
Kong. Listed and other public companies in 

1. What is the general situation for foreign
companies in your jurisdiction? 
(For example, common presence, difficulty
to setup, restrictive system, open and 
welcoming jurisdiction?)

A “non-Hong Kong company” is a company 
incorporated outside Hong Kong, which has 
established a place of business in Hong Kong. 
In order for there to be a place of business, 
there must be a degree of permanence or that 
place must be recognisable as a location of the 
company’s business. Business is interpreted in 
the general sense to include activities, and not 
confined to the narrow sense of commercial 
transactions.

There are currently more than 13,000 
non-Hong Kong companies in Hong Kong.

A non-Hong Kong company must apply for 
registration as a registered non-Hong 
Kong company within one month after the 
establishment of a place of business in Hong 
Kong. The following documents shall be 
submitted to the Companies Registry:-

(a)

 
(b)

(c)

(d)

(e)

If the application is approved, a Certificate of 
Registration of Non-Hong Kong Company and a 
Business Registration Certificate will normally 
be issued within 10 working days.

Jurisdiction: HONG KONG

Form NN1 - Application for Registration as 
Registered Non-Hong Kong Company;

a certified copy of the instrument defining the 
company’s constitution e.g. charter, statutes 
or memorandum and articles of association;

a certified copy of the company’s certificate of 
incorporation (or its equivalent);

a certified copy of the company’s latest  
published accounts; and

a Notice to Business Registration Office 
(IRBR2).

http://libertychambers.com/
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applications, the Certificates are generally sent 
within one hour after the online submission.

Where a person wishes to use the corporate 
form, the person can also acquire an existing 
“shelf company” or ready-made company from 
a corporate service provider who will then will 
then simply arrange for:-

(a)

(b)

(c)

(d)

However, shelf companies might no longer be 
as important nowadays with the introduction of 
electronic applications for speedy incorporation 
of a company.

5. What are the main registration 
requirements for companies in your 
jurisdiction? 

The following documents with the incorporation 
fees shall be delivered to the Companies 
Registry:-

(a)

(b)

(c)

6. What are the main post-registration 
reporting requirements for companies in 
your jurisdiction? (For example, annual 
reporting requirements: what to file, to 
whom is a company secretary required?) 
 
Registered local and non-Hong Kong 
companies are required to deliver Annual Returns 
and other statutory documents such as notices of 
change of address of registered office or principal 
place of business in Hong Kong, directors and 
company secretaries and their particulars, details 

Hong Kong are also required to comply with 
the Codes on Takeovers and Mergers and Share 
Buy-backs.

As Hong Kong has a common law legal system, 
case precedents also form the laws that govern 
company law in Hong Kong, e.g. on the corporate 
veil.

3. What are the most common types of 
companies in your jurisdiction? 

Only the following companies may be formed 
under Cap 622:-

(a)

(b)

(c)

(d)

(e)

A company is a private company if its articles 
restrict a member’s right to transfer shares, 
limit the number of members to 50 and prohibit 
any invitation to the public to subscribe for any 
shares or debentures of the company, and it is 
not a company limited by guarantee.

A company is a public company if it is not a 
private company and not a company limited by 
guarantee.

Private companies are the most common in 
Hong Kong, with more than 120,000 newly 
incorporated each year.

4. How long does it take to set up a company 
in your jurisdiction? (For example, it could 
be as fast as X amount of time, average 
setup time and then as slow as Y amount of 
time based on your experience – are there 
any mechanisms to fast track a setup?)  

Any one or more persons may form a company 
by signing the articles of the company intended 
to be formed and delivering to the Registrar 
for registration. If an application by paper is 
approved, a Certificate of Incorporation and a 
Business Registration Certificate will normally 
be issued within 4 working days. For electronic 

Public company limited by shares;

Private company limited by shares;

Public unlimited company with a share capital;

Private unlimited company with a share
capital; and

Company limited by guarantee without share 
capital.

transfer of the shares in the company to the 
client (or other persons who are to become 
members of the company);

appointment of new directors and a new  
secretary pursuant to the client’s requirements 
to replace the pre-existing nominee director 
and secretary;

change of the company name; and

change of registered office.

Incorporation Form – Form NNC1 (for  
company limited by shares) or Form NNC1G 
(for company not limited by shares);

A copy of the company’s articles of association 
(samples are available for use at e-Registry); 
and

A Notice to Business Registration Office 
(IRBR1).
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Moses W. Park is a dispute resolution lawyer 
practicing as a barrister (trial advocate) based 
in Hong Kong. 

His practice mainly focuses on conduct and 
resolution of cross-border and international 
commercial arbitration and litigation. He has 
successfully handled a broad spectrum of 
commercial work with an emphasis on civil 
fraud, asset-tracing/recovery, enforcement of 
foreign arbitral awards and judgments as well 
as shareholder disputes.

Moses has expertise concerning 
recovery strategies and emergency relief 
measures related to fraud including Mareva 
injunctions, Norwich Pharmacal orders 
and asset tracing proceedings. He is well 
versed in the enforcement of foreign 
judgments and arbitral awards process in Hong 
Kong. His clients have included multinational 
corporations and businesses as well as high and 
ultra-high net worth individuals.

His work extends to regulatory fields 
(providing advice on matters governed by 
securities legislation) often involving a mix 
of private and public law elements. Lately, 
he has been advising international clients on 
regulatory issues relating to company, 
commercial and securities laws in Hong Kong.

He is currently serving in the Committee 
of Arbitration at the Hong Kong Bar, the 
Committee of Commercial Law & Practice 
at the International Chamber of Commerce 
(ICC) Hong Kong and HK45 of the Hong Kong 
International Arbitration Centre (HKIAC).

Moses W. Park
Barrister, International Arbitration Lawyer, Liberty Chambers

Email: moses.park@libertychambers.com

ABOUT AUTHOR

of charges over certain types of property, returns 
of allotment of shares, etc. to the Companies 
Registry for registration. Documents must be 
signed and delivered together with the correct  
fees (if applicable) within the prescribed 
time periods.

7. Are there any controlling factors or 
restrictions on foreign companies in your 
jurisdiction? 

Generally, there are no restrictions or 
requirements on foreign companies as 
regards the nationality of the directors or 

shareholders, except for restrictions on 
voting control by non-Hong Kong residents and 
corporations in the broadcasting sector.

8. What is the typical structure of 
directors (or family management structure) 
and liability issues for companies in your 
jurisdiction? 

The management power is generally vested 
in the directors, subject to the control of the 
general meeting of shareholders exercised via a 
certain level of majority.

http://libertychambers.com/members/moses-park/
https://www.linkedin.com/in/moses-wanki-park/
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Directors are subject to general law duties, such 
as the duty of care and fiduciary duties, and 
statutory provisions, which apply to directors. 
The duties are owed to the company such that 
the company can bring proceedings against a 
director for breach of duty. Such liability cannot 
be restricted or limited and a company cannot 
indemnify a director against such liability, but 
a company can indemnify a director against 
liability incurred by him/her to a third party.

9. What is the minimum number of 
directors and shareholders required to 
set up a company in your jurisdiction? 
Are there any requirements that a director 
must be a natural person? 

Each public company and company limited 
by guarantee is required to have at least 2 
directors; while each private company is 
required to have at least 1 director.

A body corporate must not be appointed a 
director of a public company, or a private 
company that is a member of a group of 
companies of which a listed company is a 
member, or a company limited by guarantee.

10. What are the requirements on how 
shares are offered in your jurisdiction?

The owners of a private company might wish to 
take it public by raising share capital from the 
public. The process for going public is referred 
to as an initial public offering (IPO). An IPO is the 
first public issue of a company’s share capital to 
the public. The conduct of an IPO is governed 
by the prospectus provisions in the: (a) Cap 
32; (b) Cap 571; and (c) the Listing Rules of the 
Hong Kong Stock Exchange. The shares to be 
offered through an IPO can be either new 
shares through which new capital is raised, or 
existing shares sold by existing shareholders.
These statutory requirements are 
implemented to ensure adequate disclosure and 
sufficient protection afforded to investors.

Private placements may also be made in respect 
of raising share capital. A private placement of 
shares involves the allotment of a block of shares 
to a particular investor or a selected number 
of investors. These investors may be existing 
shareholders or persons outside the company 

(including institutional investors and corporate 
investors) who are to become new shareholders. 
There is no statutory provision offering a 
precise definition of private placement in Hong 
Kong, but it should be interpreted as not “an 
offer to the public”. The market practice requires 
that the offer document should state it is not 
an offer to the public and should be individually 
addressed to not more than 50 specific offerees.

A rights issue is an offer of new shares to 
existing shareholders in proportion to their 
existing holdings. In a renounceable rights issue, 
existing shareholders who do not wish to take up 
the new shares can sell the rights to subscribe 
for the shares to others, who may then exercise 
the rights to obtain the shares.

11. What are the key laws and regulations 
on employment in your jurisdiction that 
companies should be aware of? Are there 
any aspects of employment law that are 
heavily regulated?

The key legislation prescribing the minimum 
rights, benefits and protections of employees 
are:-

(a)

(b)

(c)

(d)

The parties may choose the governing law of 
the employment contract, but it must have 
sufficient connection with the employment 
or it may be deemed that the Employment 
Ordinance be contracted out. However, if a 
foreign law is chosen, the benefits provided 
cannot be less than the minimum requirements 
under the equivalent Hong Kong law.

12. What is the nature of the corporate 
governance regime in effect in your 
jurisdiction? What agencies or government 
bodies regulate corporate governance?

Regulatory functions are divided across a 
number of bodies.
 

Employment Ordinance (Cap 57);

Minimum Wage Ordinance (Cap 608);

Mandatory Provident Fund Schemes
Ordinance (Cap 485); and

Employees’ Compensation Ordinance
(Cap 282).
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responsibilities for investigation of 
corporate crimes and the Independent 
Commission Against Corruption has 
responsibilities for investigation of 
corruption-related corporate wrongdoing. 
The SFC is also empowered to investigate and 
prosecute, summarily, offences under Cap 571.

13. Does establishing a company in your 
jurisdiction grant any kind of residency
 rights? Are there any conditions that in
 order to receive these residency rights 
(if applicable) one must partner or 
establish a joint venture with a local 
(e.g. a citizen of your jurisdiction)? 

Foreign person may enter/stay in Hong Kong 
for investment as entrepreneurs under the 
General Employment Policy (GEP), i.e. to 
establish or join in business in Hong Kong. An 
applicant should submit a two-year business 
plan and a two-year forecast of the profit-and-
loss account statement, cash flow statement 
and balance sheet to demonstrate the feasibility 
of the business in terms of operation, finances 
and development. An applicant who wishes to 
establish or join in a start-up business 
may also submit an application. Persons 
admitted for investment as entrepreneurs (to 
establish or join in business) under the GEP will 
normally be granted an initial stay of 24 months  
on employment condition upon entry. An 
application for extension of stay, if approved, 
will normally follow the 3-3 years pattern, on 
employment condition.

The Capital Investment Entrant Scheme, which 
allowed foreign persons to enter and/or remain 
in Hong Kong by investing not less than HK$10 
million within six months before submission of 
his application, has been suspended since 15 
January 2015 until further notice.

14. When is a company subject to tax in 
your jurisdiction? What are the main taxes 
that may apply to companies in your 
jurisdiction? 

Profits tax is applicable to a company. 
Generally, the rate of profits tax is 16.5%. 
However, from the year 2018/19 onwards, 
the rate of profits tax is 8.25% on assessable 
profits up to $2,000,000, and 16.5% on any part  
of assessable profits over $2,000,000.

The Registrar heads the Companies 
Registry, an independent government 
agency. The Registrar’s functions in relation to 
companies are as set out in Cap 622, but the 
Registrar also has certain statutory functions 
as set out in other Ordinances. The Registrar 
has functions for the administration of Cap 622, 
including in relation to registration of 
companies and registration of company 
documents. The Companies Registry has been 
delegated authority to conduct prosecutions for 
a range of offences summarily, such as in relation 
to breaches of statutory filing obligations, failure 
to hold annual general meetings, etc.

The Securities and Futures Commission 
(SFC) is an independent statutory body with 
functions as conferred by Cap 571 including 
promoting the fairness, efficiency, competitiveness, 
transparency and orderliness of the securities 
and futures industry, and supervision, monitoring 
and regulation of the activities of the stock and 
futures exchanges and of securities and futures 
intermediaries. The SFC has powers, in relation 
to listed corporations, to require production of 
records or documents where, inter alia, it appears 
to the SFC that there has been misconduct in the 
business of the corporation. The SFC has powers 
to seek injunctions and other orders in respect 
of contraventions of Cap 571 or the relevant 
provisions of Cap 622 and Cap 32.

Hong Kong Exchanges and Clearing Ltd (HKEx) 
is the holding company of the Stock Exchange 
of Hong Kong Ltd (SEHK), the Hong Kong 
Futures Exchange Ltd (HKFE) and the Hong 
Kong Securities and Clearing Company Ltd 
(HKSCC). These bodies are non-statutory 
bodies which undertake the functions of 
self-regulation in relation to the operation of the 
stock and futures markets in Hong Kong. The 
SFC is responsible for oversight of SEHK and 
HKEx.

Cap 622 contains provisions empowering the 
Financial Secretary to appoint inspectors to 
investigate into the affairs of a company or to 
require production of documents by a 
company as a reserve or last resort power as a 
supplement to the powers of other regulatory 
bodies.
 
On the criminal side, the Commercial Crime 
Bureau of the Hong Kong police also has 
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Billy was called to the Bar in Hong Kong after 
obtaining his Bachelor of Laws with First Class 
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written submissions and conducting trial and 
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International Arbitration Centre. He has 
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Billy has experience in cases involving commercial 
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Billy has appeared in the High Court, District 
Court and Magistrates’ Courts either as a led 
junior or as an advocate in his own right.

Billy is currently a part-time lecturer in Contract 
Law and Business Associations and Commercial 
Practice at HKU SPACE.

Billy is fluent in English, Cantonese and 
Putonghua.
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Billy C.Y. Mok
Barrister, Liberty Chambers

The Ordinance prohibits restrictions on 
competition in Hong Kong through three 
competition rules:-

(a)

(b)

(c)

The Competition Tribunal may impose 
sanctions on a company found to have 
contravened the First or Second Conduct Rule, 
including a pecuniary penalty of 10% of the 
turnover of the company concerned for each 

Property tax is charged at the rate of 15% on  
the assessable value of any land or buildings  
in Hong Kong, but a company carrying on a  
trade orbusiness in Hong Kong can elect to  
be exempted from property tax and be subject  
to profits tax.

No tax is imposed on dividends.

15. How does the competition law in your 
jurisdiction regulate companies?

The Competition Ordinance (Cap 619) 
prohibits conduct that prevents, restricts or  
distortscompetition in Hong Kong; to prohibit 
mergers that substantially lessen competition  
in Hong Kong.

The First Conduct Rule prohibits
anti-competitive agreements;

The Second Conduct Rule prohibits abuse of 
market power;

The Merger Rule prohibits anti-competitive 
mergers and acquisitions involving carrier 
licence holders within the meaning of the 
Telecommunications Ordinance (Cap 106).

http://libertychambers.com/members/billy-c-y-mok/
https://www.linkedin.com/in/billy-c-y-mok/
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(b)

(c)

(d)

(e)

(f)

18. Are there any incentives to attract 
foreign companies to your jurisdiction? 
 
(a)

(b)

(c)

(d)

(e)

(f)

year in which the contravention occurred. 
The Tribunal may also impose sanction on an 
individual if it considers it appropriate, 
including a disqualification order for directors 
up to 5 years.

16. What are the main intellectual property 
rights companies should be aware of in your 
jurisdiction?

The main intellectual property rights in Hong 
Kong include:-

(a)

(b)

(c)

(d)

17. Does your jurisdiction have laws or 
regulations that govern data privacy?

The Personal Data (Privacy) Ordinance 
(Cap 486) sets out the legal principles that 
a data user, controls the collection, holding, 
processing or use of the data, must comply with. 
The six main legal principles are:-

(a)

Patents, which allow the patent owner to 
stop others from using a patented process or 
using, manufacturing or selling the patented 
invention without the owner’s consent for a 
maximum term of 5 years (for a short-term 
patent) or 20 years (for standard patents);

Trademarks, which prevent unauthorised use 
of a mark that is identical or similar to the 
registered mark in relation to the same or 
similar goods or services covered by the 
registration, and which can be renewed 
indefinitely for successive 10-year periods;

Registered Designs, which prevent 
unauthorised manufacture, import, use, sale 
or hiring of items that look the same as the 
registered design in Hong Kong for 5 years 
(which can be renewed for four further 
periods of 5 years, totaling 25 years); and

Copyrights, which are not registrable but 
arise automatically when an original work is 
created and fixed in a material form, which 
protect against primary infringement and 
secondary infringement where the infringer  
knows or has reason to believe that the  
copies are infringing, and which last  
until 50 yearsafter the creator of the work 
dies.

The corporation set-up and compliance is  
easy and quick for foreign business owners;

The tax rates in Hong Kong are amongst the 
lowest in the world;

Hong Kong pursues a free trade policy and do 
not maintain barriers on trade;

Hong Kong has one of the highest 
concentrations of banking institutions in the 
world;

The Hong Kong Dollar is one of the 
most-traded currencies in the world;

Hong Kong’s stock market is active and 
financial products are actively traded;

Personal data can only be collected for a 
lawful purpose directly related to a function  
or activity of the data user who is to use 

the data and if the collection of the data  
isnecessary for or directly related to  
but notexcessive in relation to that purpose;  
and the data subject must be informed  
of the purpose of the collection and his  
rights to request access to and correction  
of the data;

Personal data must be accurate and 
cannot be kept longer than is necessary for  
the fulfillment of the purpose;

Personal data shall not be used for a new 
purpose;

Personal data held by a data user is 
protected against unauthorised or accidental 
access, processing, erasure, loss or use;

All practical steps shall be taken to ensure that 
a person can ascertain a data user’s policies 
and practices in relation to personal data, be 
informed of the kind of personal data held 
by a data user, and be informed of the main 
purposes for which personal data held by a 
data user is or is to be used; and

A data subject shall be entitled to (i) ascertain 
whether a data user holds his personal data, 
(ii) request access to personal data, be given 
reasons if a request is refused, and object 
to the refusal, (iii) request the correction of 
personal data, be given reasons if a request is 
refused, and object to the refusal.
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(g)

(h)

(i)

(j)

(k)

(l)

19. What is the law on corporate insolvency 
in your jurisdiction? 

Cap 32 governs the law on corporate insolvency, 
which regulates both the process of winding-up 
and the rights and entitlements of parties with a 
claim against the company.

Liquidation or winding-up of a company is a 
process whereby a liquidator is appointed to 
take control of the company to collect in and 
realise the company’s assets for distribution, in an 
orderly and fair manner, to creditors and 
shareholders, with the company dissolved at the 
end of the process.

Cap 32 prescribes two modes of winding-up:-

(a)

(b)

Important characteristics of insolvency law in  
Hong Kong include:-

(a)

Compulsory winding-up (winding-up by the 
court), which is often initiated by creditors; 
and

Voluntary winding-up, which usually occurs 
via a decision of the company in general 
meeting.

Collectivity: Upon a company entering into 
winding-up, unsecured creditors are no longer 
entitled to pursue individual action against the 
company. Collective action is taken through 
the liquidator for the recovery and realisation 
of the company’s assets for the benefit of the 
class of unsecured creditors as a whole;

(b)

(c)

(d)

Hong Kong participates in multilateral, 
regional, plurilateral, and bilateral trade 
agreements.

Hong Kong is a strategic gateway to the 
Mainland China markets;

Hong Kong is a hub of international 
embassies and consulates. As of 1 November  
2020, there are 63 Consulates-General,  
57 Honorary Consulates and 6 Officially 
Recognised Bodies in Hong Kong;

Hong Kong is one of the most corruption-free 
business cities in the world;

Hong Kong has an independent judiciary; and 

Hong Kong has world-class public 
transportation.

Preservation of rights accrued before 
liquidation: Generally, distributions to 
creditors in a liquidation are made on the basis 
of the creditors’ rights as created before the 
liquidation, including proprietary rights over 
assets of the company by their security;

Pari passu: The company’s assets are 
distributed to the unsecured creditors on 
a pari passu basis — i.e. in proportion to  
the amount of their debts; and

External control: An external person, i.e. 
the liquidator, steps in to take control of the 
company’s affairs and property in place of the 
directors. In insolvent liquidations, apart from 
the functions of collecting in the company’s 
assets and making distributions to the 
creditors, the liquidator also has the function 
of investigating the causes of the company’s 
failure and the conduct of those concerned 
in the company’s dealings and affairs. The 
liquidator serves a wider public interest in 
enabling the authorities to take appropriate 
action against those who have engaged in 
misconduct in relation to the company.
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economic development zones, and (b) various 
municipal governments offer incentive packages 
to foreign companies who hire skilled domestic 
labor. 

For companies seeking to establish a regional 
headquarters, Japan’s location makes it ideal 
for conducting business in Japan and the rest 
of the Asia-Pacific region. Flights from Japan 
to surrounding cities (such as Beijing, Shanghai, 
Singapore, Hong Kong, Bangkok, and Sydney) 
are short, affordable, and often available several  
times throughout the day (pre-pandemic),  
making it easier for businesses to plan trips 
around normal work hours. In addition, Japan 
has a strong pool of highly skilled and diligent  
labor, empowered by increasing female and 
global talent.

Japan is also noted for its internal stability. The 
nation is considered one of the most politically  
stable countries in the world, as well as one  
of the safest to live and travel in for work and 
pleasure.

2. What are the key laws and regulations
that govern company law in your 
jurisdiction? 

Japan’s Companies Act (Act No. 86 of July 
26, 2005, as amended to date), along with its  
subordinate regulations (collectively, “Companies 
Act”), govern the formation of a company and 
corporate governance in Japan. A Japanese 
company is also required to establish articles  
of incorporation, which is an internal document 
that impacts a company’s corporate governance. 

3. What are the most common types of 
companies in your jurisdiction? 

A kabushik-kaishi (“KK”), which is the equivalent  
of an ordinary corporation, and a godo-kaisha  

1. What is the general situation for foreign
companies in your jurisdiction? 
(For example, common presence, difficulty
to setup, restrictive system, open and 
welcoming jurisdiction?)

Japan is the third largest economy in the world, 
and a welcoming and easy-to-do business country 
for foreign investors, offering a vast array of  
investment opportunities. Doing business in  
Japan offers access to a large and broad-based  
market with approximately 120 million sophisticated  
and affluent consumers, along with numerous 
export opportunities, in light of the 17 economic 
partnership and free trade agreements to which 
Japan is a party. Japan also attracts a significant 
amount of foreign direct investment.  According  
to the most recent publicly available government 
data, Japan foreign direct investment in 2018 
equaled JPY30.7 trillion (a then record high), 
and equaled approximately JPY33.0 trillion as  
of the end of June 2019.

Japan’s largest industries include automobiles, 
automotive parts manufacturing, electronic 
equipment, machine tools, chemicals, textiles, 
and processed foods. Except for sectors deemed 
important to Japan’s national security, foreign 
investors are free to make investments into  
Japan and own up to 100% of the equity in  
a Japanese company. There are also no  
restrictions on land ownership by foreign  
investors.

Japan has some of the strongest intellectual 
property laws in the world, making it ideal for 
businesses with research and development  
interests. Furthermore, businesses can expect 
strong support for research and development 
activities in Japan due to the fact: (a) many  
municipal governments offer incentive packages 
to foreign companies who establish a research 
and development center in designated special 

Jurisdiction: JAPAN
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4. How long does it take to set up a company 
in your jurisdiction? (For example, it could 
be as fast as X amount of time, average 
setup time and then as slow as Y amount of 
time based on your experience – are there 
any mechanisms to fast track a setup?)  

It normally takes approximately one month  
to establish a company in Japan (regardless  
of whether a KK or a GK form is selected).  
Approximately two weeks is required to  
complete the paperwork for submission  
to the Legal Affairs Bureau, which is  
the Japanese governmental body responsible  
for the registration of companies. While the  
paperwork is not complex or detailed, original 
signatures are required (i.e., no fax or scans) for 
documentation submitted to the Legal Affair  
Bureau, all documentation is in the Japanese 
language, and certain documents must be  
notarized (despite the pandemic). Upon receipt  
of a full submission, it normally takes the  
Legal Affairs Bureau up to two weeks to  
complete the registration of the establishment 
of the company. The date of establishment of  
the company is the date the application for  
registration was made, and the company may 
start its business operations from this date. 
There are no fast track setup procedures  
available in Japan.

The formation process can be completed more 
smoothly if a resident of Japan serves as the 
incorporator due to the local requirement that 
evidence from a local bank must be submitted 
to demonstrate receipt of the purchase price  
for the initial subscription of shares. A foreign  
investor new to Japan may have difficulty  
producing such documentation since it most 
likely will not have a local bank account. We  
can assist in satisfying this funds receipt  
delivery requirement.

5. What are the main registration 
requirements for companies in your 
jurisdiction? 

A Japanese company, such as a KK or a GK,  
is established by commercial registration at  
the Legal Affairs Bureau. In general, among  
other things, the corporate name, the address 
of the headquarters office (and branch office,  

(“GK”), which is the equivalent of a limited  
liability company, are the two most common 
forms to establish an operating company in  
Japan.  

A GK offers the following advantages  
in comparison to a KK: (a) the capital  
registration tax and periodic maintenance/ 
reporting costs associated with a GK are less  
than the corresponding costs associated  
with a KK, (b) a GK offers considerable flexibility  
with respect to corporate governance and  
designation of management responsibilities,  
(c) a GK can receive pass-through tax treatment 
for U.S. income tax purposes, while a KK cannot, 
and (d) completing a contribution-in-kind can  
be accomplished more quickly and with lower  
administrative costs, which can be helpful if  
a member plans to contribute assets (such as 
intellectual property rights, assets necessary  
to conduct the subject business, shares of  
a company, etc.) to a GK in exchange for a  
membership interest.

A KK offers the following advantages in  
comparison to a GK:

(a)

(b)

(c)

(d)

a KK is led by its Representative Director(s), 
a title that is highly revered in Japanese  
business circles and may make it easier to  
attract quality executives; 

if equity in the Japan subsidiary will be  
granted to directors, employees or other 
third parties or if a capital markets transaction  
is contemplated, then a KK is the only  
practical corporate form to provide such  
equity participation: 

a KK offers practical advantages to a parent  
company that wishes to maintain tight  
control over the operations of a Japan  
subsidiary with minority shareholders since 
only a Representative Director of a KK is  
entitled to bind the company in contracts 
with third-parties (absent a board delegation 
to an additional person), while each member 
(or a designated executive officer) of a GK 
has such power of representation: and 

a KK takes its origins back to 1873, whereas 
a GK has been available only since 2006, so 
Japanese statutes, case law and local market  
practices are more developed with respect 
to a KK than with a GK (although such  
difference is likely to wane over time).
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Further, both companies and branch offices  
are required to file annual tax returns with  
the relevant tax office.

If a company is listed, there are extensive  
disclosure obligations under the Financial  
Instruments and Exchange Act (“FIEA”) and the 
various rules of the relevant stock exchanges. 

7. Are there any controlling factors or 
restrictions on foreign companies in your 
jurisdiction? 

The Foreign Exchange and Foreign Trade  
Act (“FEFTA”) primarily governs foreign  
investments in Japan and provides some  
restrictions on foreign investment in certain  
restricted businesses. The Ministry of Finance  
and the Ministry of Economy, Trade and  
Industry are primarily responsible for enforcing 
the FEFTA.

Under the FEFTA, a foreign investor is  
generally required to file a prior notification  
with Japan’s Ministry of Finance and the  
competent ministry overseeing the industry  
in which the target is operating its business 
and wait for a specified period for the purchase 
of (a) one share or more of a private company 
or (b) more than 1% of the outstanding voting 
rights or the issued shares of a listed company, 
in each case, if the company engages in certain  
businesses that the Japanese government has 
deemed critical. This includes not only the  
industries that are regarded as critical from  
a traditional national security perspective,  
such as weapons, aircraft, nuclear, and  
energy, but also an expanded range  
of businesses including certain types of IT  
related manufacturing businesses, software  
development businesses and telecommunication  
services related businesses (“Regulated  Business 
Segments”), unless an exemption applies.  
After its review of the notification, the  
government may recommend a change to the  
transaction scheme or order the cancellation  
of the investment. 

In addition, certain investments by a foreign  
investor that do not require prior notification  
require a post-acquisition report to be  
submitted, depending on the type and size of  
the investment.

if any), the business purposes, the amount of 
capital, the total number of authorized shares, 
the types and numbers of the outstanding 
shares, the rules on the limitation of share  
transfer (if applicable), the name of the  
director(s), the name and address of the  
representative director(s), and the method  
of public notice are required to be registered. 
For an application for commercial registration, 
certain documents evidencing the matters to  
be registered are required. 

Foreign investors may also conduct business  
in Japan by establishing a branch office.  
A branch office is also required to be registered  
at the Legal Affairs Bureau to begin its  
business operations in Japan. In general, among 
other things, the address of the branch office, 
the name and address of the representative  
in Japan, the date of establishment of the  
branch office, and the method of public notice 
are required to be registered.

After establishment, a company is required to 
promptly make various notifications, including  
a notification of incorporation to the national  
tax authority and the prefectural tax authority,  
and a notification to the Labor Standards  
Inspection Office and the Public Employment 
Security Office if it has employee(s).

6. What are the main post-registration 
reporting requirements for companies in 
your jurisdiction? (For example, annual 
reporting requirements: what to file, to 
whom is a company secretary required?) 
 
A company is required to publicly disclose  
a simplified balance sheet for each fiscal year  
in the official gazette (“kampo”) or a daily  
newspaper, or a full balance sheet on a  
website in accordance with its articles of  
incorporation. If a company falls under the  
definition of “large company” (a company with 
capital of JPY500 million or more or total  
debts of JPY20 billion or more), it is required  
to publicly disclose both its balance sheet  
and profit and loss statement. There is  
no similar reporting obligation for a branch  
office.

In the event of changes to the registered  
information of a company, it is required  
to update its commercial registry within two  
weeks.
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Even after the investment, if the company 
conducts business in a Regulated Business 
Segment, foreign investors will be required to 
obtain Japanese government approval to vote 
their shares for (a) their nominees (or those of 
a closely related person) to serve as a director 
or company auditor of such Japanese company 
if the nomination is made by the foreign investor 
or a third party and (b) the transfer or cessation 
of a Regulated Business Segment if the proposal  
is made by the foreign investor.

8. What is the typical structure of 
directors (or family management structure) 
and liability issues for companies in your 
jurisdiction? 

There are numerous corporate governance 
forms available for a company in Japan,  
especially if the company is listed. However,  
an overwhelming majority of privately held 
Japanese companies have adopted the  
corporate governance form of a KK that has 
a board of directors and a company auditor.  
A company having capital stock of JPY500  
million or more or having liabilities of JPY20 
billion or more is also required to appoint an  
accounting auditor. 

The principal duties of directors under the 
Companies Act include the following: 

(a)

(b)

(c)

(d)

Despite the name, a company auditor is not an 
independent accounting firm. For a privately 
held company, a company auditor is an individual  
who monitors the execution of the directors’  
activities to help ensure compliance with  
Japanese law and reviews the company’s  
internal control systems to help ensure the  
accuracy of the financial statements. See  

Question 21 for further information about  
company auditors.

Directors and company auditors who neglect 
their duties can be held liable to the company  
for damages arising as a result thereof.  
In addition, directors and company auditors 
will be liable to third parties (e.g., creditors)  
for damages arising as a result of willful  
misconduct or gross negligence in the  
performance of their duties. Shareholders  
also may seek enforcement action against a  
director or company auditor by initiating  
a lawsuit on behalf of the company (i.e., a  
derivative claim).

9. What is the minimum number of 
directors and shareholders required to 
set up a company in your jurisdiction? 
Are there any requirements that a director 
must be a natural person? 

A Japanese company can be owned by  
one shareholder (if organized as a KK) or one 
member (if organized as a GK).  

If a KK has adopted a corporate governance 
form of directors without a board of directors, 
then at least one director must be appointed 
who has the authority to enter into contracts 
on behalf of the company. If a KK has adopted  
a board of directors corporate governance  
form, then at least three directors must be  
appointed, at least one of whom is designated  
a Representative Director (which provides  
such person with the authority to enter into  
contracts on behalf of the company). Only a  
natural person can serve as a director.

A GK does not have directors. Among the  
members, one or more managing members must 
be designated to undertake responsibilities  
similar to directors. A managing member can  
be a natural person or an entity. If an entity is  
designated to serve as the sole managing  
member, then such entity must select  
individual(s) to serve as executive officer(s)  
and perform the duties of the managing  
member. An executive officer does not need  
to be an employee of the member.

duty of care (i.e., directors must manage the 
business with the care of a good manager); 

duty of loyalty (i.e., directors must perform 
their duties for the company in a loyal manner); 

duty to monitor (i.e., directors must monitor 
the performance of other directors, including 
the Representative Director(s)); and 

duty to establish a risk management system 
(i.e., directors must establish internal control 
systems to manage risks associated with the 
business).
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In the case of a listed company, the Tokyo Stock 
Exchange’s Securities Listing Regulations will 
also apply.  If a listed company either issues  
new shares or sells outstanding shares  
corresponding to 25% or more of the existing 
issued voting shares or that changes the control  
of the listed company, then the company is  
required to obtain an opinion from an  
independent third party or obtain the approval  
of its shareholders.

11. What are the key laws and regulations 
on employment in your jurisdiction that 
companies should be aware of? Are there 
any aspects of employment law that are 
heavily regulated?

The two principal sources of employment law 
in Japan are the Labor Standards Act (Act No. 
49 of April 7, 1947, as amended to date), and 
its Enforcement Ordinance (Ordinance of 
the Ministry of Health and Welfare, No. 23 of  
August 30, 1947), both of which provide  
minimum standards for the terms and conditions  
of employment contracts and general employment 
matters. Other important sources of employment 
law include the Labor Contracts Act, the Industrial  
Safety and Health Act, the Employment  
Security Act, the Act on Improvement of  
Employment Management of Part-Time Workers,  
and the Act for Securing the Proper Operation  
of Worker Dispatching Undertakings and  
Improved Working Conditions for Dispatch 
Workers.

An aspect of Japanese labor law that frequently  
catches foreign investors off-guard is that 
employment is not “at will,” so an employer in 
Japan cannot terminate an employee without 
good cause. Even if an employment contract 
stipulates that an employer may terminate the 
employment relationship for any reason, such 
provision normally will be held unenforceable 
as an unlawful attempt to bypass Japanese  
labor laws. The threshold for “good cause” in 
Japan is extremely high in comparison to many 
other countries. Japanese labor law stipulates 
that the termination of an employee is invalid  
unless there is “objective good reason” for 
the termination and it is “acceptable in light of  
socially accepted standards.” The foregoing 
 

10. What are the requirements on how 
shares are offered in your jurisdiction?

Under the Companies Act, the same procedure 
is required to be followed when a company 
either issues new shares or sells outstanding  
shares that the company held as treasury 
shares. There are three methods of issuing  
new shares or selling outstanding shares, which 
are a public offering, a third-party allotment  
and a shareholder allotment.

In the case of a company with share transfer  
restrictions, the company generally issues  
new shares or sells outstanding shares by way  
of a shareholder allotment or a third-party  
allotment, which generally requires a special  
resolution at a shareholders’ meeting. On the  
other hand, in the case of a company not subject  
to share transfer restrictions (i.e., including  
a listed company), the issuance of new shares 
or sale of outstanding shares requires the  
approval of a board of directors meeting.  
However, the approval of a shareholders  
meeting will also be required if the shares are 
to be issued at an especially favorable price 
to the subscribers. Further, if such issuance 
of new shares or sale of outstanding shares 
would cause a change in control, the company is  
required to notify each existing shareholder or 
make a public notice, and opposing shareholders  
who hold 10% or more of the outstanding  
voting rights may request an approval of a 
shareholders meeting in order to validate such 
issuance.

In addition, under the FIEA, when a company 
offers newly issued shares or sells outstanding  
shares, in general, a securities registration  
statement has to be filed with the Prime  
Minister. The securities registration statement 
includes detailed information regarding the 
company and the shares and is publicly available  
online once registered. There are some  
exemptions to the requirements under the  
FIEA including, similar to other jurisdictions,  
the equivalent of a private placement, where, 
among other conditions, the company is not  
offering securities to fifty or more investors,  
but this exemption does not apply if the  
company is listed.
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13. Does establishing a company in your 
jurisdiction grant any kind of residency
 rights? Are there any conditions that in
 order to receive these residency rights 
(if applicable) one must partner or 
establish a joint venture with a local 
(e.g. a citizen of your jurisdiction)? 

A foreign investor who wishes to work in  
Japan must obtain an appropriate work visa in 
advance of entering Japan. Merely establishing  
a company in Japan does not automatically  
provide a foreign investor owner with a working  
visa or residency rights.  However, the so called  
Investor/Business Manager Visa may be 
obtained if a foreign investor establishes  
a company in Japan and satisfies certain  
conditions, including those relating to the  
scale of the business.  

14. When is a company subject to tax in 
your jurisdiction? What are the main taxes 
that may apply to companies in your 
jurisdiction? 

The most important tax that applies to  
companies in Japan and their business  
activities is corporation tax.  Corporation tax  
is a tax imposed on companies that are  
engaged in business activities in Japan on the 
profits generated by such business activities. 
The taxable income of a company is calculated  
by reducing the amount of gross revenue  
by the amount of deductible expenses.  
The current corporation tax rate is generally  
23.2% with an exception for companies whose 
capital amount is JPY100 million or less.  
The company must file its tax return with 
the relevant tax office and pay the tax within  
two months from the end of each fiscal year.  
In addition to the national corporation tax,  
the local government where the company is  
located also imposes taxes on the company,  
including local corporation tax and local  
corporation inhabitant tax. The applicable 
rate of these taxes vary depending on the local  
government, which generally ends up with an  
effective corporate tax rate in the lower to  
middle 30% range on taxable income. 

Another important tax that applies to  
companies in Japan is consumption tax, which  
is quite similar to the value-added tax or 

standard is not defined or explained by Japanese  
statutes, which has given Japanese courts  
great latitude to determine when this standard 
is satisfied. Accordingly, employers in Japan  
normally negotiate a severance package with 
the affected employees, which calls for the  
employer to pay several months’ wages (or 
more) as a separation payment in exchange  
for the employee’s voluntary resignation.  
A company’s Representative Director(s) and 
most likely its directors who hold executive 
authority are not considered employees and, 
therefore, do not benefit from the pro-employee 
provisions of Japanese labor laws.

12. What is the nature of the corporate 
governance regime in effect in your 
jurisdiction? What agencies or government 
bodies regulate corporate governance?

As explained in Question 2, all Japanese  
companies are generally regulated by the  
Companies Act. The Ministry of Justice is  
responsible for administering and enforcing  
the Companies Act.

In addition, listed companies in Japan are  
also regulated by the FIEA, which the Financial 
Services Agency of Japan (“FSA”) is responsible  
for enforcing and the Securities Listing  
Regulations published by the Tokyo Stock  
Exchange, the largest securities exchange in  
Japan. The other stock exchanges generally 
follow the Tokyo Stock Exchange’s Securities 
Listing Regulations and publish quite similar 
regulations.

In addition to these laws and regulations,  
there are two important codes that are  
related to corporate governance matters.  
One of which is the Corporate Governance 
Code, which was introduced by the Tokyo 
Stock Exchange in 2015 (and revised in 2018)  
and stipulates important corporate governance 
principles for all companies listed on securities 
exchanges in Japan. The other is the Stewardship 
Code, which was introduced by the FSA in 2014 
(and revised in 2017). These two codes work  
in tandem to encourage better corporate  
governance by listed companies in Japan.
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matters in Japan. Marks that can be registered 
as trademarks are any character, figure, sign  
or three-dimensional shape or color, or any 
combination thereof; sounds, or anything else 
specified by Cabinet Order that is used by  
a person in connection with the goods of a  
person who produces, certifies or assigns the 
goods as a business, or is used by a person in 
connection with the services that the person 
provides or certifies as its business. Trademarks 
can be registered with the JPO. Registered 
trademarks are valid for 10 years from the  
date of registration (validity term can be  
extended if the registration is renewed).

Designs

The Design Act (Act No. 125 of April 13, 
1959, as amended to date) governs registered  
design matters in Japan. Designs that can be 
registered are any shape, pattern or color, or any 
combination thereof, of an article, that creates 
an aesthetic impression through the eye, which 
has novelty, industrial utility and creativeness. 
A design that is identical or similar to a design  
filed for registration previously cannot be  
registered. Designs can be registered with 
the JPO. The design registration is valid for  
25 years from the filing date of the application. 
Unregistered designs can be protected by the 
Unfair Competition Prevention Act (Act No. 47 
of May 19, 1993, as amended to date).

Copyright

The Copyright Act (Act No. 48 of May 6,  
1970, as amended to date) governs copyright  
matters in Japan. Authors of qualifying 
works are provided certain rights under the  
Copyright Act without any registration. Work 
means a creatively produced expression of 
thoughts or sentiments that falls within the 
literary, academic, artistic, or musical domain. 
Voluntary registration is available, but it is 
not commonly used. Copyright-eligible works 
are protected for 70 years after the death of  
their author.

17. Does your jurisdiction have laws or 
regulations that govern data privacy?

Yes. The Act on the Protection of Personal  
Information (Act No. 57 of May 30, 2003,  
as amended to date) and various guidelines 
 

sales tax in various countries. The current  
consumption tax rate is generally 10% of  
the sales amount with a reduced tax rate of  
8% for certain sales transactions.

15. How does the competition law in your 
jurisdiction regulate companies?

The Act on Prohibition of Private Monopolization  
and Maintenance of Fair Trade (Act No. 54  
of April 14, 1947, as amended to date,  
“Anti-monopoly Act”), along with its subordinate 
regulations, governs competition matters in  
Japan. The Japan Fair Trade Commission 
(“JFTC”) is the competition authority in Japan 
and oversees competition matters. In addition  
to the above law and regulations, the JFTC  
publishes various guidelines on competition 
matters.

The Anti-monopoly Act prohibits private  
monopolization and unreasonable restraint  
of trade, including cartels and bid rigging.  
It also prohibits unfair trade practices, such 
as the unjust use of a superior bargaining  
position over the counterparty. The Act also 
governs merger filing matters. 

16. What are the main intellectual property 
rights companies should be aware of in your 
jurisdiction?

Japan has various laws to protect intellectual  
property in various forms, such as patents, 
trademarks, designs and copyrights. The Japan 
Patent Office (“JPO”) administers all applications 
for patents, trademarks and designs.

Patents

The Patent Act (Act No. 121 of April 13, 1959, 
as amended to date) governs patent matters in 
Japan. An invention, which is defined as a highly 
advanced creation of technical ideas by utilizing 
the law of nature, can be patented if it involves 
novelty, an inventive step, and the potential for 
industrial application. Patented inventions can be 
registered with the JPO. The patent registration 
is valid for 20 years from the filing date of  
the application.

Trademarks

The Trademark Act (Act No. 127 of April 13, 
1959, as amended to date) governs trademarks 
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issued thereunder (collectively, “APPI”) is the  
primary law regarding data protection in Japan.  
Many view the APPI as having requirements  
as rigorous as Europe’s GDPR.  

The APPI applies to three categories of  
information and data used during the course  
of business, each of which is governed by  
different rules: (a) personal information (which  
is broadly defined to include any information 
that alone or in combination with other data 
can identify a living individual), (b) personal 
data (personal information contained within a  
personal information database), and (c) retained 
personal data (personal data that a business 
operator handling personal information has  
the authority to disclose, correct, add to or  
subtract, erase, or discontinue the provision  
of to a third party).

Generally speaking:

1.

2.

3.

The APPI also generally stipulates that business 
operators handling personal information must 
not provide personal information to a third  
party without obtaining the individual’s prior  
opt-in consent. A “third party” means any person  
other than the business operator handling  
personal information (including an affiliate)  
that is provided with personal information. 
There are significant exceptions to the foregoing 
rule allowing the provision of personal data to 
a third party without obtaining the individual’s  
prior consent, including if notice and certain  
details are provided to individuals, if the  
personal data is transferred as a result of  
a merger, acquisition or similar succession  
transaction, or if the personal data is transferred 
to a third-party service provider to process the 
personal data solely on behalf of the business  
operator handling personal information.

18. Are there any incentives to attract 
foreign companies to your jurisdiction? 

The Japanese government offers incentives to 
attract foreign companies to Japan, including 
tax incentives that are available for companies  
opening or expanding their headquarters’  
functions in local areas, incentives regarding 
Special Zones, incentives based on the Industrial  
Competitiveness Enhancement Act, incentives 
based on the Act on Special Measures for  
Productivity Improvement, the tax deduction 
system based on the Regional Future Investment  
Promotion Act, tax incentives for research and 
development, etc.

In addition to the central government’s  
incentives, many local governments (prefectures 
and municipalities) also offer their own unique 
incentives to facilitate investment into their  
respective regions.

19. What is the law on corporate insolvency 
in your jurisdiction? 

Court procedures for corporate insolvency  
are roughly categorized into liquidation  
procedures and restructuring procedures. 
Liquidation procedures include bankruptcy  
proceedings governed by the Bankruptcy Act 
(Act No. 75 of June 2, 2004, as amended to  
date), which is similar to the Chapter 7  
proceedings in the United States, and special  

for personal information, a “business operator  
handling personal information” (defined 
as any person using personal information  
databases for business) must specify the  
purpose of use for personal information it 
handles to the extent possible, and must 
comply with the following rules: (a) a business 
operator must not use the personal information  
beyond the scope necessary to achieve the 
purpose (unless the individual’s consent 
is obtained), and (b) must not change the  
purpose of use beyond a scope that has  
a reasonably substantial relationship with 
the original purpose of use;

for personal data, a business operator  
handling personal information must (a) not 
acquire personal information by deception  
or other wrongful means, and (b) upon  
acquisition, it must notify the individual of  
or publicly announce the purpose of use  
(unless an enumerated exception applies); 
and

for retained personal data, a business operator 
handling personal information must take 
necessary and proper measures for the  
prevention of leakage, loss, or damage, and 
for other security control of the personal 
information, and must endeavor to promptly 
delete personal information when its use is 
no longer required.
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liquidation proceedings governed by the  
Companies Act. Restructuring procedures include  
civil rehabilitation proceedings governed by 
the Civil Rehabilitation Act (Act No. 225 of  
December 22, 1999, as amended to date) and  
corporate reorganization proceedings governed 
by the Corporate Reorganization Act (Act  
No. 154 of December 13, 2002, as amended  
to date).

20. Have there been any recent proposals 
for reforms or regulatory changes that will 
impact company law in your jurisdiction? 

The Companies Act was amended in  
December 2019 (the “Amended Act”). Most  
of the amendments are expected to become  
effective by early June 2021, while the  
remainder will become effective before June 
2023. 

Yusuke Urano has advised on numerous M&A 
transactions, such as domestic/cross-border 
acquisitions and alliances, TOB transactions, 
going private/MBO transactions, joint venture 
transactions, venture capital investments, and 
group reorganizations. He has also handled 
various cross border cartel cases for domestic 
and foreign clients. He also regularly provides 
domestic and foreign clients with corporate 
governance, compliance, risk management, 
labor, intellectual property and other general 
corporate advice.
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The Amended Act includes various corporate 
governance changes, such as (a) requiring  
listed companies to appoint at least one  
outside director (although most companies  
trading on the Tokyo Stock Exchange already 
have at least one outside director in accordance  
with listing regulations, the amendment is  
intended to reinforce corporate governance by 
aligning Japanese corporate law), (b) compelling 
a company to explain the company’s policy on  
its directors’ compensation scheme at a  
shareholders’ meeting, (c) allowing companies 
to distribute shareholders meeting materials  
in electronic form to shareholders through  
the Internet without the shareholder’s prior  
consent to this distribution method, and (d) 
permitting companies to limit the number  
of shareholder proposals per single shareholder 
to ten.

21. Are there any features regarding 
company law in your jurisdiction or in Asia 
that you wish to highlight? 

A unique feature of the Companies Act is 
the company auditors system (“kansayaku”).  
Company auditors supervise the performance  
of directors’ duties. For this purpose, company  
auditors are entitled to procure a report  
concerning the business from directors and  
employees, and further investigate the status 
of the business and finances of the company.  
The term of office for company auditors  
generally expires at the end of the general  
shareholders meeting for the last business  
year ending within four years of the date of  
appointment. A company with a restriction  
on assignment of shares may extend such  
period to a maximum of ten years by stipulating 
so in its articles of incorporation. 

22. What changes in company law have 
been implemented in light of current 
events? Are there any “new normal” 
practical tips in your jurisdiction parties 
should be aware of when dealing with 
company law?

There is an impetus to modernize the way 
Japanese companies conduct business due  
to COVID-19. Japanese companies have  
traditionally used a “paper and seal culture” 

to bind agreements, which is now thought  
to be an impediment to productivity. Japan  
recognized e-signatures as a valid legal form  
of signature under the Act on Electronic  
Signatures and Certification Business (Act  
No. 102 of May 31, 2000). However, there has 
been uncertainty whether common e-signature  
methods provided by vendors is permitted  
under the legislation. Consequently, even  
though it has been 20 years’ since the  
legislation was enacted, the use of e-signatures 
is uncommon in Japanese companies. However, 
in September 2020 the Japanese government 
announced its opinion that the most common 
e-signature methods available in Japan create 
a valid legal form of signature. We expect this 
announcement will lead to greater adoption  
of e-signatures by companies operating in  
Japan.
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3. What are the most common types of 
companies in your jurisdiction? 

The most common type of company in Malta  
is the limited liability company. It is flexible in  
its use and most of all it offers limited liability  
to its shareholders and officers.

Another type of commercial structure is 
partnership. There are 2 types which are the 
En Nom Collectif partnership and the En 
Commandite partnership.

Malta offers also the possibility of the setting  
up on Trusts, Foundations and in the fund  
industry SICAVs. SICAVS allow the collective  
investment scheme to have an open-ended  
investment fund structure. 

4. How long does it take to set up a company 
in your jurisdiction? (For example, it could 
be as fast as X amount of time, average 
setup time and then as slow as Y amount of 
time based on your experience – are there 
any mechanisms to fast track a setup?)  

A Limited Liability Company may be set up 
within a day. The service provider will receive  
the necessary documents and draft the 
Memorandum and Articles of Association. The 
share capital will be deposited in a bank and a 
bank receipt will be issued. Both will be sent 
to the Malta Business Registry, either by hand 
or electronically and then the company will be 
registered. The Registrar of Companies has a 
right to ask for correction or make queries after 
vetting the documentation. 

The same goes for Partnerships. Foundations 
and Trusts may take slightly longer in order to 
register with the appropriate authorities.

A fund will require a license from the Malta 

1. What is the general situation for foreign
companies in your jurisdiction? 
(For example, common presence, difficulty
to setup, restrictive system, open and 
welcoming jurisdiction?)

Malta is open to investment by foreign 
companies and we facilitate foreign companies’ 
transition and business activities in Malta. Malta 
is known to have a Regulator, such as the Malta 
Financial Services Authority, which has an excellent 
international reputation. MFSA is also known to  
be open to assist in difficulties that may arise  
from time to time. Malta’s size helps in this regard  
as the Regulator usually has a structure that 
makes it accessible and efficient in dealing with 
issues that crop up from time to time. Therefore,  
Malta could be described as a welcoming  
jurisdiction to serious business and commerce.

2. What are the key laws and regulations
that govern company law in your 
jurisdiction? 

Malta has a host of legislation that regulates 
company law. The most significant pieces of 
legislation are the following:

(1) The Companies Act (Cap 386 of the Law of  
Malta) which regulates the set up and administration 
of partnerships, limited liability companies;

(2) The Merchant Shipping Act (Cap 234) which 
regulates the setting up and operation of shipping 
companies;

(3) The Financial Institutions Act (Cap 376); and

(4) The Investment Services Act (Cap 370), both 
of which regulate the setting up, licensing and 
administration of financial institution such as banks, 
collective investment schemes (funds) and other 
such vehicles.

Jurisdiction: MALTA

http://www.mifsudadvocates.com.mt/
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7. Are there any controlling factors or 
restrictions on foreign companies in your 
jurisdiction? 

There are no controlling factors or 
restrictions of foreign companies having 
commercial activities in Malta. However, Malta 
does apply international sanctions and has an 
international Sanctions Monitoring Board to 
enforce these sanctions against individuals and 
companies listed in the sanctions.

Foreign companies may apply for licenses in 
many of the industries in Malta; however, some 
may require a minimal amount of presence as 
in the banking, gaming and financial services  
industries. 

In the maritime field, although a non-Maltese 
entity owning a vessel may flag the vessel in 
Malta, without changing the owning entity, it 
must appoint a Resident Agent to represent the 
shipowner in Malta.

8. What is the typical structure of 
directors (or family management structure) 
and liability issues for companies in your 
jurisdiction? 

Maltese limited liability companies are flexible  
in the structures used at board of directors’  
level. The Companies Act, art 37(1) states that 
there should be a minimum of two (2) directors  
for every company, however, in the case of  
private company, there may be a minimum of  
one (1). In many companies where there are  
two or more directors, the Memorandum  
and Articles ofAssociation regulate that the  
legal representation of the company may lie in 
any two (2) of the directors.

9. What is the minimum number of 
directors and shareholders required to 
set up a company in your jurisdiction? 
Are there any requirements that a director 
must be a natural person? 

According to the Companies Act, art 209, a 
private company has a maximum of fifty 
(50) members, however, the minimum is one 
shareholder. In Malta there is the possibility of 
having a single member company. The law gives 
a definition of director, which:

Financial Services Authority, and this make take 
from 3 or 4 months, on average.

5. What are the main registration 
requirements for companies in your 
jurisdiction? 

If one were to take a limited liability company, the 
Memorandum and Articles of Association has 
to list the shareholders and the officers of the 
company, being directors and company 
secretary. A Maltese company may be a single 
member company and have one shareholder 
and one director. There is no limitation on the 
nationality of the shareholders and officers  
of the companies and therefore if required 
none of the directors may be Maltese and may 
be easily all non-Maltese residents. A Maltese 
company must have a share capital. The 
minimum is €1200 of which 20% must 
be paid up. Therefore, with €240 one can 
incorporate a company. The Company must  
have aregistered office in Malta, and it must list  
theareas of business the company with be  
involved in. Therefore, the Memorandum and  
Articles of Association must list the objects or 
purpose of the company. More often than not  
the first few are specific, while generic objects  
are also included.

6. What are the main post-registration 
reporting requirements for companies in 
your jurisdiction? (For example, annual 
reporting requirements: what to file, to 
whom is a company secretary required?) 
 
Again taking a limited liability company as an 
example, it would have to submit annually the 
annual return, where the directors or the company  
secretary will list the shareholders and the officers 
of the company and submit this list to the Malta  
Business Registry. A limited liability company  
would have to also submit annually audited  
accounts of the company. The failure to present 
these will result in penalties.

Licensed corporate vehicles may have other annual 
or periodic reporting to the relevant authorities.

All companies will have to submit an income  
taxreturn to the tax authorities in Malta and  
those who have a VAT number will have to  
submit VAT returns quarterly or annually.
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definite or an indefinite contract, probationary 
period, notice period, unfair dismissal and 
redundancy, amongst others. 

A number of subsidiary legislations under this 
Act then regulate the employment of a person 
in more detail. One should particularly take 
note of the Organisation Of Working Time 
Regulations (SL 452.87), the scope of which is to 
ensure that employees enjoy minimum hours of 
rest during their employment and the Overtime 
Regulations (sub leg 452.110), which stipulates 
that unless there is the written consent of the 
employee, then when an employee is carrying 
out overtime, the average weekly working time 
shall not exceed an average of forty-eight (48) 
hours per week.
 
The Minimum Special Leave Entitlement 
Regulations (SL452.101) provides employees 
with the minimum legal entitlements in 
relation to different types of leave, including 
sick leave, injury leave, marriage leave, birth 
leave, bereavement leave, jury service leave and 
quarantine leave. This particular regulation  
is applicable to those employees who do 
not fall under the remit of a specific Wage 
Regulation Order, applicable to particular different 
industries such as the Food Manufacture Industries 
(SL 452.76 of the Laws of Malta), Hospitals and 
Clinics (SL 452.54) and Seamen (SL 452.51 of the 
Laws of Malta). 

Companies must also be aware of the 
specific obligations they have in relation to women 
employees, both during their pregnancy 
and upon the birth of their child(ren) and 
this in terms of the Protection of Maternity 
(Employment) Regulations, SL 452.91. This 
includes the provision of maternity leave and 
the provision of a safe environment for such 
employees. Furthermore, Companies must also 
ensure that employees enjoy equal treatment 
at the place of work, whereby no discriminatory 
treatment is tolerated either by the employers of 
the employees. Apart from the Employment and 
Industrial Relations Act, such equal treatment on 
the basis of gender is more specifically regulated by 
Equality for Men And Women Act (Cap 456).

“includes any person occupying the position of 
director of a company by whatever name he may 
be called carrying out substantially the same 
functions in relation to the direction of the 
company as those carried out by a director;”

When one states that any person may be a 
director, the person can per a natural person or 
a legal person, meaning that a company may act 
as a director of a company.

This service is regulated by the Company Service 
Providers Act, 2013, where the Malta Financial 
Services Authority authorizes the registration  
of these service providers, in terms of the Act.

10. What are the requirements on how 
shares are offered in your jurisdiction?

The Memorandum and Articles of Association of 
a limited liability company will establish the share 
capital of the company when it is incorporated 
and how is it divided amongst the shareholders. 
In a private company, the shareholders decide on 
whom the shares are distributed to and the rights 
that each category of shares enjoys within the 
company.

In public companies, the allotment of shares 
is regulated by the Companies Act, art 97 seq. 
Article 99 states that shares or debentures of 
public companies must be issued following a 
prospectus and applications may be received 
following six (6) days of the publication of the 
prospectus. This may be done at the Malta Stock 
Exchange or else at any international market, as 
long as it is regulated.

There are specific rules with regard to group 
reconstruction and in the event of a take overs.

11. What are the key laws and regulations 
on employment in your jurisdiction that 
companies should be aware of? Are there 
any aspects of employment law that are 
heavily regulated?

Maltese employment law is regulated under the 
Employment and Industrial Relations Act (Cap 
452) of the Laws of Malta and its subsidiary  
Legislations. This Act regulates the main 
conditions of employment, including the type 
of employment contract to be adopted, be it a 
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Finally, it is also of importance that Companies 
take into account the Occupational Health and 
Safety Authority Act (Cap 424 of the Laws of 
Malta and its Subsidiary Legislations), which 
regulates in detail the health and safety of 
employees at the place of work. 

12. What is the nature of the corporate 
governance regime in effect in your 
jurisdiction? What agencies or government 
bodies regulate corporate governance?

The main piece of legislation for corporate 
governance is the Companies Act (Cap 
386); notwithstanding many other pieces of 
legislation governing the activities of these 
companies.

The Malta Financial Services Act (Cap 330) 
apart from regulating the granting of licenses to 
entities in the financial services industry, such 
banks, corporate service providers and other 
similar activities, is tasked with the monitoring 
the working and enforcement of the laws of the 
financial services in Malta through the Malta 
Financial Services Authority. 

The Investment Services Act (Cap 370) those 
companies licensed as collective investment 
schemes, in order words funds.

The Prevention of Money Laundering Act (Cap 
373) and its regulations legislate the corporate 
government of subject persons and the manner 
in which individuals or companies must act in 
order to prevent money laundering and funding 
of terrorism in their activities and the handling 
of assets. 

These are just a few pieces of legislation on 
corporate governance.

13. Does establishing a company in your 
jurisdiction grant any kind of residency
 rights? Are there any conditions that in
 order to receive these residency rights 
(if applicable) one must partner or 
establish a joint venture with a local 
(e.g. a citizen of your jurisdiction)? 

Establishing a company in Malta does not give 
an automatic right to residency in Malta for any 
shareholder or office of the company There is no 

need for an investor to have a Maltese national 
or resident as a partner. There is no limitation 
on residency or nationality for shareholders and 
officers of the company. These may be all 
non-Maltese nationals or residents.

If a shareholder or officer of a Maltese 
registered company would like to apply for a 
residency permit or work permit on the ground 
of his or her investment in Malta, this may be 
done, through a separate application process in 
which the regulator, Identity Malta, will verify 
whether the investment in genuine and feasible. 

There are a number of programmes and 
schemes which would allow investors to 
apply for residency in Malta and some of which 
have fiscal benefits attached to them, as the 
Global Residency Scheme or the High Net Worth 
Individuals Rules: http://mifsudadvocates.com.
mt/high-net-worth-individual-scheme-perma-
nent-residency-malta?uswords=%22corpo-
rate%20tax%22.

14. When is a company subject to tax in 
your jurisdiction? What are the main taxes 
that may apply to companies in your 
jurisdiction? 

According to our income tax legislation, 
Maltese companies are subject to corporate tax 
at the rate of 35% on their worldwide income 
and capital gains. Foreign companies incorporated 
outside Malta carrying out business activities in 
Malta are liable to tax on income arising in Malta.

When companies are taxed at the standard 
rate of 35%, following the distribution of 
dividends, shareholders are entitled to a refund 
of part or of all the tax paid by the company. 
The purpose of this imputation system is to  
eliminate any double taxtion that might arise 
on  the distribution of such dividends. Thus, 
company profits will only be subject to tax at 
corporate level.

15. How does the competition law in your 
jurisdiction regulate companies?

Malta has three main pieces of legislation on 
competition. These are the Commercial Code 
and the Competition Act, (Cap 379) and the 

http://mifsudadvocates.com.mt/high-net-worth-individual-scheme-permanent-residency-malta?uswords=%22corporate%20tax%22
http://mifsudadvocates.com.mt/high-net-worth-individual-scheme-permanent-residency-malta?uswords=%22corporate%20tax%22
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Dr Malcolm Mifsud read law at the University  
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Maritime Law Institute.

Dr Mifsud started his career by joining one 
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World Link for Law, an international  
network of medium sized law firms. 
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commercial and corporate clients, both in 
giving legal advice, but also representing  
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corporatestructures and on mergers and  
acquisitions.
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Malta Competition and Consumer Affairs  
Authority Act (Cap 510). The latter sets up  
the Malta Competition and Consumer Affairs  
Authority. The Authority has the function  
to promote andenhance competition, promote  
standards and standardization to mention  
a few. The Authority may investigate and 
prohibit the fixing of purchase and selling  
princes, control on production and prohibition  
of cartels.

Again, Malta being an EU member state, adheres 
to all the Directives and Regulations of the EU.

16. What are the main intellectual property 
rights companies should be aware of in your 
jurisdiction?

Intellectual property rights in Malta are quite 
diverse and may take different forms; however  

http://www.mifsudadvocates.com.mt/malcolm-mifsud
https://www.linkedin.com/in/malcolm-mifsud-4914b519/?originalSubdomain=mt
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There are also social security advantages to 
crew members of Maltese flagged vessels: 
http://mifsudadvocates.com.mt/social-secu-
rity-malta?uswords=%22maltese%20corpo-
rate%20tax%20system%22.

There are also industry sensitive incentives,  
as in the film industry, where the Malta Film 
Commission, may give cash rebates and/or tax 
credits. For more information, one can visit: 
https://maltafilmcommission.com/financial-in-
centives/.

The Malta Enterprise offers several incentives  
to investment in Malta, for example tax credits  
for Research and Development Projects,  
investment aid for tax creditors, start-up finance: 
http://www.maltaenterprise.com/support.

19. What is the law on corporate insolvency 
in your jurisdiction? 

The Commercial Code regulates bankruptcy 
of a trader, which could be an individual or a 
corporate vehicle. The Companies Act, the 
regulates insolvency and makes a distinction 
between voluntary and judicial winding up 
on the company. It established the role and 
functions of the liquidator and the provision for 
creditors.

20. Have there been any recent proposals 
for reforms or regulatory changes that will 
impact company law in your jurisdiction?
 
I do not think there will be any major 
reforms in the near future. Saying this, Malta is 
enhancing its anti-money laundry structure and 
anti-terrorism financing mechanisms, and 
therefore, specific providers, such as a 
lawyers, accountant, and banks will be strict on 
applying these mechanisms. This is to 
ensure that all transactions are above board and 
legitimate. Therefore, entities which will use 
Malta, will expect to fulfil AML obligations even 
more rigorously.

21. Are there any features regarding 
company law in your jurisdiction or in Asia 
that you wish to highlight? 

Corporate and company law in Malta has 
developed through the ages and has a rich 
history and development. Today company 

the main ones that companies should be aware 
of are copyrights, trademarks, design rights, 
trade secrets and patents. Some of these 
rights, namely copyright rights are automatic 
and do not require registration. Others such as 
trademarks, patents, designs and trade secrets 
require registration in order for validity. At the 
national level, IP rights are registered with the 
Industrial Property Registrations Directorate 
within the Commerce Department. 

Locally IP rights are mainly regulated by the 
following legislations: Copyright Act (Cap 415 
of the Laws of Malta);Trademarks Act (Cap 416 
of the Laws of Malta); Patents and Designs Act 
(Cap 417 of the Laws of Malta); Intellectual 
Property Rights (Cross-Border Measures) Act 
(Cap 414 of the Laws of Malta); Enforcement 
of Intellectual Property Rights (Regulation) Act 
(Cap 488 of the Laws of Malta); Trade Secrets 
Act (Cap 589 of the Laws of Malta); and the 
Commercial Code (Cap 13 of the Laws of Malta).
 
However Malta is also party to a number of 
international agreements and regulations 
including the World Trade Organisation’s 
Agreement of Trade-Related Aspects of 
Intellectual Property Rights, Berne Convention, 
Patent Cooperation Treaty, European Patent 
Convention and Unified Patent Court and 
Regulations. 

17. Does your jurisdiction have laws or 
regulations that govern data privacy?

Malta regulates data privacy in terms of the 
Data Protection Act (Cap 586 of the Laws 
of Malta) and the European Union’s General 
Data Protection Regulation or ‘GDPR’ (EU 
Regulation 2016/679/EU). The Office of the 
Information and Data Protection Commissioner 
is the national supervisory authority responsible 
for monitoring and enforcing the provisions of 
the GDPR and the Data Protection Act.

18. Are there any incentives to attract 
foreign companies to your jurisdiction? 

The main attraction of the Maltese jurisdiction is 
the fiscal corporate regime. As mentioned above, 
Malta applies as full imputation system, allowing 
refunds to shareholders upon the distribution 
of dividends. There could be potentially a tax 
leakage of 5%, subject to a number of conditions.



|          37JURISDICTIONAL Q&A S – MALTA

law is complex and sophisticated, which offer 
variety of solutions of people who want to travel in 
Malta or from Malta.

The main features today of a limited liability 
company  there  is  no  limitation  on   
nationality of the shareholders and officers of the 
company. There is no need to seek a Maltese 
participant and all shareholders and offices may be 
non-Maltese. Another feature is that the 
entry level to incorporate a company is low, 
merely €240, allowing a large spectrum of people 
to participate in commerce. A Maltese limited 
liability company is flexible and may be adapted 
throughout its lifetime to cater for different 
situations. It may be incorporate in a day or two, 
the share capital may be increased without too 
much difficulties, shares may be traded again 
without too much difficulty.

The Malta judicial system dedicates court 
entirely focused on company and corporate 
law. Allowing disputes to be decided upon 
professionally.

22. What changes in company law have 
been implemented in light of current 
events? Are there any “new normal” 
practical tips in your jurisdiction parties 
should be aware of when dealing with 
company law?

The COVID 19 situation is ever changing. As 
I write, the situation here is that there is no 
lock down and the airport is open. There are 
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however, limitations such as wearing a mask, 
except at the place of residence or in the 
car, if by oneself. Many medical, unions and 
commercial organizations have encouraged that 
teleworking be adopted, if possible. The 
Government has issued a number of monetary 
packages to assist companies that are facing 
difficulties to meet the payroll commitments and 
other commitments.
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of a private company. The Act now requires  
the prior approval of all the members of  
the company before the sale of assets worth 
50% or more of the company’s total assets.  
In addition, a “right of first offer” is now  
suggested as a restriction on the sale of  
shares to a non-member and a shareholder  
or group of shareholders of a private company 
is restricted from entering into any agreement  
to sell shares of the company of 50% and  
above to any investor unless the investor offers 
to purchase the other existing shareholders’  
interests on similar terms. These, like other  
similar provisions in the Act, will protect existing  
shareholders from hostile takeovers. They  
ensure that shareholders have an option to  
exit the company if they do not wish to go  
into business with the new majority  
shareholder. Companies may however omit 
these provisions from the Articles. 

Although a similar provision in s 142 suggests 
that this pre-emptive right also applies to  
public companies, we believe that given the  
nature of public companies and their  
unrestricted right to offer existing or new  
shares to the general public, this may not  
be practical. Hopefully, some clarification will  
be provided or an amendment will be made  
in the near future. 

Minimum issued share capital

Notably, CAMA 2020 replaces the concept  
of “authorized share capital” under the 1990 
Act with the requirement for a “minimum  
issued share capital”. The new Act also  
dispenses with the requirement to issue at  
least 25% of the ‘authorised share capital’ in  
a company, and instead provides for minimum  
issued share capital thresholds of N100,000.00 
for private companies and N2,000,000.00 for 
public companies. There is a consequential  
increase (from N10,000.00 to N100,000.00)  
of the total liability of the members of a  

Introduction

On 7 August 2020, Nigeria’s President  
Muhammadu Buhari signed the Companies  
and Allied Matters Bill 2020 (“CAMA 2020”) 
into law, repealing the 1990 Companies 
and Allied Matters Act and ushering in the  
most important change to business legislation 
in Nigeria in three decades. This is a welcome 
development. Some of the provisions in the  
repealed Act had become understandably  
obsolete and unable to support the dynamic  
business climate in Africa’s most populous  
nation and its largest economy. Often described  
as the giant of Africa, Nigeria has continued  
to sustain the interest of foreign investors,  
making the need for a modern and effective 
business legislation an imperative. This article  
highlights the key changes in the new Act  
and the implications for foreign investors seeking 
to do business in Nigeria.

Company Registration

Right to form a Company

The first major innovation is that one person 
can now incorporate a private company in  
Nigeria (section 18(2) of CAMA). Previously, 
 the minimum number of persons required 
to form a company was two. This is a positive 
change. Sole entrepreneurs, including foreign  
investors, can now derive the benefits of  
incorporation without the need to enter 
into forced partnerships to form a company.  
Consequential amendments have also been 
made to the rest of the Act to reflect this  
change. For instance, a private company is  
no longer required to have a minimum of two 
directors.  

Restrictions on Private Companies

The CAMA 2020, s 22, introduces provisions 
on the acquisition of the shares and assets  

Jurisdiction: NIGERIA
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under the 1990 Act. This will undoubtedly  
reduce the bureaucratic bottlenecks previously 
associated with these applications.

Company Contracts and Transactions

Common seal of the company and execution of 
deeds by the company

Under the CAMA 2020 s 98, it is no longer  
mandatory for a company to have a seal.  
Company seals have historically been used 
to authenticate the company’s resolutions,  
contracts and other similar documents.  
However, it has been the position under  
Nigerian law for some time that the absence  
of a company seal on a company’s document 
does not invalidate it [see: S.P.D.C. (Nig.) Ltd v. 
Allaputa (2005) 9 NWLR (Pt. 931) 475 at 514 
(CA)]. This new provision therefore merely 
brings the statute in line with existing case law. 

CAMA 2020 provides that a document will  
be deemed validly executed if it is duly  
executed and delivered as a deed. Since a  
common seal is no longer mandatory,  
a company may execute a document as a 
deed without affixing its seal to it, once the  
document has been signed by either a director  
and the secretary of the company, or two  
directors of the company, or by a director of  
the company in the presence of a witness.  
Under the new Act, a document executed  
in this manner has the same effect as a  
document to which the seal of the company  
is affixed. The obvious implication of this is  
that it simplifies the process of executing  
company deeds.

Major asset transactions

The CAMA 2020, s 342, introduces a new  
procedure for companies to follow in  
undertaking a “major asset transaction”. A  
major asset transaction is a purchase or other  
acquisition outside the usual course of the  
company’s business which total value amounts 
to 50% or more of the book value of the  
company’s assets. Under the Act, major asset  
transactions must be approved by the  
members of the company in an annual or  
extra-ordinary general meeting. This provision  
is significant as it provides a protection for  
investors and assures them that the assets  
of the company will not be dissipated to any 

company limited by guarantee; i.e. the total 
amount of the money the members undertake  
to contribute in the event of the company  
being wound up. The pivot from a requirement 
for an authorized share capital to an issued 
share capital is an adaption to the prevailing 
situation in Nigeria where the entire authorized 
share capital of the company was issued and  
often not paid-up.

Objects of a company

Under CAMA 2020, a company’s objects are 
unrestricted unless the company’s articles  
state otherwise. This is a significant departure 
from the old regime where a company was 
bound to act within the objects specified in  
its Memorandum of Association. This previous  
position protected investors’ investments in  
a company because the objects to which  
their investment would be applied was clear 
before they invested, and also ensured that 
the company’s funds were not dissipated in  
the pursuit of unauthorised activities. CAMA 
2020 has dispensed with this protection, but 
has introduced new protective measures 
such as the requirement for the approval of all  
members of the company before the sale  
over 50% of the company’s assets (discussed 
above) and the provision on major assets  
transactions [s 342] discussed in more detail 
below.

Post Incorporation

Exemption of foreign companies from the  
requirement for registration 

A foreign company seeking to do business in 
Nigeria is still required to be incorporated  
in Nigeria unless it qualifies for exemption  
under certain prescribed circumstances – these 
include, foreign government owed companies;  
foreign companies invited to Nigeria as  
technical experts, consultants or to execute 
specific projects for the Federal or State 
Governments or any of their agencies; or to  
execute projects on behalf of a donor country  
or organisation are all exempt. The good news 
for companies that qualify for exemption is  
that the application for exemption from  
registration can now be made to the Minister  
of Trade and Investment instead of directly  
to the President of Nigeria through the  
Federal Executive Council, as was the case  
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the bulk of Nigeria’s largely informal economy,  
can now heave a sigh of relief. Many of the  
barriers that were a disincentive to and  
discouraged  SMEs from incorporation have 
been eliminated with the result that they  
can now venture into and take advantage of  
inclusion in the formal economy.

The Act has also added new provisions to  
protect the rights of minority shareholders 
by including a new omnibus ground in s 343.  
A minority shareholder may now approach  
the courts to protect his rights where he  
believes the affairs of the company are being  
run unfairly. In addition to the grant of  
injunctive reliefs under the old Act, which  
were limited and offered no compensation  
for the losses suffered by the minority  
shareholder in consequence of the oppressive  
or illegal conduct of the majority shareholders,  
aggrieved shareholders who commence  
personal or representative actions are 
now also entitled to damages. The Act also  
expands the conditions to be satisfied before  
a minority shareholder can commence an  
action in the name of and on behalf of  
a company.

Distributable Profits 

Under the 1990 Act, distributable dividends 
had to have accrued from profits out of a  
company’s property, revenue reserves, and  
realized profit on assets sold. CAMA 2020  
provides that dividends are only payable from 
the company’s accumulated, realized profits 
(so far as not previously utilized by distribution 
or capitalization), less its accumulated, realized  
losses (so far as not previously written off in  
a lawfully made reduction or re-organization  
of capital).  

Insolvency Provisions

CAMA 2020 has now helpfully expanded 
the scope of options available to a struggling  
company by establishing an enhanced insolvency  
framework to include administration, voluntary 
arrangement, share transfer schemes, striking  
off and netting off provisions. In light of the  
prevailing COVID-19 pandemic for instance, 
this is particularly useful. Financially-distressed  
companies can now work through their  
difficulties and take advantage of the various 
business recovery solutions available under  

significant extent on ventures outside the  
usual course of the company’s business.

Shareholding and Shares

Disclosure of capacity by shareholder

Under the 1990 Act, the obligation to  
disclose the capacity in which a person held 
shares in a company was on the company  
and this applied only to public companies.  
The 2020 Act, s 119(1) now expressly requires 
any person with significant control over a  
company; whether private or public, to disclose  
to the company in writing, the particulars of  
such control within seven (7) days of becoming 
such a person.

Disclosure of substantial shareholding in a  
public company 

The CAMA 2020, s 120, requires any person  
who acquires a substantial shareholding in 
a public company to disclose this fact to the  
company in writing. This refers to holding  
shares (directly or indirectly) in the company  
which entitle him to exercise at least five per 
cent (5%) of the unrestricted voting rights  
at any general meeting of the company. The  
implication of this is that there is a comforting 
measure of protection for public companies  
against backdoor acquisitions or hostile  
takeovers.  

Small Companies and Minority Shareholder 
Protection

CAMA 2020 now provides greater recognition  
of the status of small companies and eases  
their corporate governance requirements.  
A small company is a private company with  
no foreign shareholders, that has an annual  
turnover of not more than N120,000,000.00 
and net assets with a value of not more 
N60,000,000.00 [section 393]. The directors 
of a small company must hold at least 51% 
of the equity share capital of the company.  
Small companies are now no longer required  
to hold annual general meetings and may not  
appoint a company secretary unless they  
wish to. It is also no longer compulsory for  
small companies and companies with a single 
shareholder to hold their AGMs in Nigeria,  
as was the case under the 1990 Act. With  
these new provisions, SMEs, which constitute 
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CAMA before resorting to the extreme  
solution of winding up.

Partnerships

Limited Liability Partnerships and Limited  
Partnerships

CAMA 2020 contains a new Part C which  
provides a statutory framework for new  
forms of business vehicles like Limited Liability  
Partnerships (LLP) and Limited Partnerships 
(LP). An LLP is a body corporate formed and 
incorporated with a separate legal entity  
from its partners, perpetual succession, and  
the ability to sue and be sued in its name, and  
an LP is a body corporate formed of no more 
than 20 persons consisting of a general  
partner(s) who will be liable for the debts  
and obligations of the firm and limited  
partners who do not generally take part in  
the management of the partnership business 
and will only be liable to the extent of their 
agreed contribution to the firm’s capital.  
This is the first national statutory backing  
for limited liability for partnerships, previously  
only recognised under State laws in states  
where they exist e.g. Lagos State. Law firms, 
accounting firms and other similar entities  
established as partnerships can now take  
advantage of the limited liability regime  
under CAMA. Foreign LLPs wishing to operate  
in Nigeria must be incorporated in Nigeria  
and cannot carry out business unless  
incorporated. A foreign LLP may however  
be exempted from incorporation by the  
Minister under certain circumstances.

Conclusion

Overall, the CAMA 2020 has been designed 
to enhance efficiency in the registration of  
corporate entities in Nigeria; easing the  
regulatory compliance requirements for 
small businesses; strengthening the minority  
protection provisions in the Act; introducing 
business recovery and insolvency provisions; 
increasing regulatory oversight functions  
over not-for-profit organisations; and generally  
fortify the investment climate and business  
environment in Nigeria by providing stronger  
legal support for commercial activity to thrive.  
To a large extent, we believe that the new  
Act will help to achieve these goals. It is  

certainly a step in the right direction and  
how well it does will become apparent in the 
weeks and months ahead. Hopefully, it will not 
take another 30 years to make amendments  
if they become necessary.  
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3. What are the most common types of 
companies in your jurisdiction? 

The common types of companies in Vietnam  
comprise: 

(a)

(b)

(c)

4. How long does it take to set up a company 
in your jurisdiction? (For example, it could 
be as fast as X amount of time, average 
setup time and then as slow as Y amount of 
time based on your experience – are there 
any mechanisms to fast track a setup?)  

The average time for setting up a company in 
Vietnam is as follows:

(a)

(b)

(c)

(d)

1. What is the general situation for foreign
companies in your jurisdiction? 
(For example, common presence, difficulty
to setup, restrictive system, open and 
welcoming jurisdiction?)

Foreign investors are welcomed and permitted 
to carry out investment activities in Vietnam in 
the following forms: investment for establishment  
of an economic organization in Vietnam;  
investment in the form of contribution of  
capital to, or purchase of shares or a capital  
contribution portion in an economic organization 
in Vietnam; implementation of an investment 
project; investment in the form of a business 
co-operation contract; and new investment 
forms and forms of economic organizations  
as stipulated by the Government. 

Foreign investors are entitled to apply the  
market approach conditions as stipulated for 
domestic investors, except for the industries 
and trades as stated in the List of industries  
and trades for which market approach is  
restricted for foreign investors, announced by 
the Government. 

Establishment of a foreign company in Vietnam  
varies in terms of complexity, ranging from  
rather easy to very difficult depending on the  
investment project to be implemented.

2. What are the key laws and regulations
that govern company law in your 
jurisdiction? 

The key laws governing company law are the  
Law on Enterprises, the Law on Support for  
Small and Medium-Sized Enterprises, the Law  
on Securities, the Law on Investment, the  
Commercial Law and the Law on Corporate  
Income Tax.
 

Jurisdiction: VIETNAM

Sole member limited liability company; 

limited liability company with two or more 
members; and 

joint stock company.

In the case of local companies (companies 
with wholly domestic capital): 3-5 working 
days;

In the case of foreign-invested companies 
being small and medium-sized creative  
start-up enterprises, and creative start-up 
investment funds: 3-5 working days;

In the case of foreign-invested companies  
which have an investment project not 
in the category requiring an investment  
policy approval in accordance with the  
Law on Investment: 1-3 months, subject to 
specific business lines; and

In the case of foreign-invested companies 
which have an investment project in the  
category requiring an investment policy  
approval in accordance with the Law on  
Investment: at least 2 months, subject to  
specific business lines and investment  
project.
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(b)

(c)

7. Are there any controlling factors or 
restrictions on foreign companies in your 
jurisdiction? 

There is no particular controlling factor  
on foreign companies in Vietnam. However,  
foreign companies are not permitted to  
conduct prohibited business lines and are  
subject to restrictions on market approach  
in respect of industries and trades as stated  
in the List of industries and trades for which 
market approach is restricted for foreign  
investors, announced by the Government. 

5. What are the main registration 
requirements for companies in your 
jurisdiction? 

(a)

(b)

6. What are the main post-registration 
reporting requirements for companies in 
your jurisdiction? (For example, annual 
reporting requirements: what to file, to 
whom is a company secretary required?) 
 
Companies must perform the following main 
post-registration reporting requirements:

(a)

In respect of local companies (companies with  
wholly domestic capital) and foreign-invested 
companies, which are small and medium-size  
creative start-up enterprises, and creative  
start-up investment funds, the main registration 
requirements comprise:

(i)

(ii)

(iii)

(iv)

In the case of foreign-invested companies, 
the main registration requirements include:

(i)

(ii)

(iii)

(iv)

(v) 

(vi)

applying for an Enterprise Registration 
Certificate; 

applying for a sub-licence if the company  
conducts the business line for which  
a sub-licence is required before its  
operation;

registering the opening of a bank account 
for contributing capital to the company; 

registering the digital signature (token 
device) for tax declaration.

applying for an investment policy  
approval if the investment project falls  
within the category requiring an  
investment policy approval;

applying for an Investment Registration 
Certificate;

applying for an Enterprise Registration 
Certificate; 

applying for a sub-licence if the company  
conducts the business line for which  
a sub-licence is required before its  
operation;

registering the opening of a direct  
investment capital account at a  
commercial bank licensed in Vietnam  
for contributing capital to the company; 

registering the digital signature (token 
device) for tax declaration.

Investment reports: On a quarterly and 

annual basis, they shall submit to the  
investment registration authority and the 
statistical agency reports on the status of 
implementation of their investment projects 
(if they have investment projects), comprising  
the following items: realized investment  
capital, results of business investment  
activities, information about labour,  
payments to the State budget, investment in 
research and development, environmental 
treatment and protection, and specialized 
norms depending on the operational sector. 

Labour reports: they shall submit to  
the labour administrative authority the  
following reports: a declaration of labour  
use within a period of 30 days from the  
date of their commencement of operation; 
reports on labour changes on a biannual  
and annual basis; and a quarterly report  
on the use of foreign employees (in cases 
where they employ foreigners).

Accounting reports: they shall prepare  
financial statements at the end of the  
annual accounting period.  Annual financial  
statements must be submitted to the 
tax management authority and relevant  
authorities within a period of 90 days from 
the date on which the annual accounting 
period ends. Annual financial statements  
of companies with foreign owned capital,  
credit institutions, financial organizations,  
insurance enterprises, public companies,  
issuing organizations and securities business 
organizations, and enterprises with State 
capital must be audited before such financial 
statements are submitted to the competent 
authorities.
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(c)

(d)

8. What is the typical structure of 
directors (or family management structure) 
and liability issues for companies in your 
jurisdiction? 

The organizational and managerial structures  
of the common types of companies in Vietnam 
are as follows (please refer to chart 1).

Companies shall bear civil liability of a legal  
entity as follows:

(a)

(b)

Types of companies Organizational and managerial structures

Sole member limited liability 
company owned by an 
organization

Sole member limited 
liability company owned 
by an individual

Limited liability company 
with two or more members

Joint stock company

There are two models to be chosen:

(i)

(ii)

Chairman of the company and a Director or General Director. 

Members’ Council (comprising all members of the company being 
individuals and authorized representatives of members of the 
company being organizations);

Chairman of the Members’ Council; and

Director or General Director.

There are two models to be chosen:

(i)

(ii)

Chairman of the company and a Director or General Director; or

Members’ Council (comprising 3 to 7 members appointed by the 
owner) and a Director or General Director.

A General Meeting of Shareholders, a Board of Management  
(having 3 to 11 members), an Inspection Committee (having 3 to 
5 inspectors) and a Director or General Director. Where a joint  
stock company has less than 11 shareholders and the shareholders  
being organizations together own less than 50% of the total  
shares of the company, it is not required to have an Inspection  
Committee; or

A General Meeting of Shareholders, a Board of Management  
(having 3 to 11 members) and a Director or General Director.  
In this case, at least 20% of the number of members of the Board  
of Management must be independent members and there must be 
an Auditing Committee under the Board of Management. 

(chart 1)

A legal entity must bear civil liability for the 
performance of civil rights and obligations 
established and performed in the name of  
the legal entity by its representatives.

A legal entity bears civil liability for the obligations 
established and performed by its founders  
or the representatives of its founders in order  

to establish and register the legal entity,  
unless otherwise agreed or prescribed by law.

A legal entity shall fulfill its civil liability by  
recourse to its property and shall not bear 
civil liability on behalf of personnel of the legal  
entity with respect to the civil obligations  
established and performed by personnel of  
the legal entity other than in the name of  
the legal entity, unless otherwise prescribed 
by law.

Personnel of the legal entity shall not have 
civil liability on behalf of the legal entity with 
respect to the civil obligations established  
and performed by the legal entity, unless  
otherwise prescribed by law.
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9. What is the minimum number of 
directors and shareholders required to 
set up a company in your jurisdiction? 
Are there any requirements that a director 
must be a natural person? 

A sole member limited liability company has  
only one member. A limited liability company 
with two or more members must have at least 
two members. A joint stock company must 
have at least three shareholders. Members  
and shareholders of companies may be  
organizations or individuals. 

A company is required to have a Director or 
General Director. The position of Director  
or General Director, and other managerial  
positions must be held by natural persons. 

Additionally, the company must have at least 
one legal representative being a person  
holding the position of the Chairman of the 
Members’ Council or the Chairman of the  
company or the Chairman of the Board of  
Management or the Director or General  
Director. 

10. What are the requirements on how 
shares are offered in your jurisdiction?

Joint stock companies are the sole companies 
entitled to offer shares for sale. An offer to sell 
shares may be implemented by the following 
methods: offer for sale of shares to existing 
shareholders, private share placement and 
public offer for sale of shares. Companies must 
register any change to their charter capital  
with the business registration authority within  
a period of 10 days from the date of completion 
of a tranche of sale of shares. 

Public offers of shares comprise initial public 
offers of shares of a joint stock company and  
additional public offers of shares of a public  
company. A joint stock company falling within 
one of the following cases is deemed a public 
company: 

•

•

Before an issuing organization makes a public  
offer of shares, it must register such offer  
with the SSC so that it can be issued with  
a Certificate of registration of a public offer  
of securities. A Certificate of registration of  
a public offer of securities from the SSC  
is deemed to be written confirmation that the 
application file for registration of the public  
offer of securities satisfies all the conditions  
and procedures as stipulated by law. The issuing  
organization must, within a period of 10 days 
from the end of an offer tranche, provide 
the SSC with a report on results of the offer  
tranche together with a written confirmation  
from the bank or the foreign bank branch  
where the escrow account was opened of  
the amount of the proceeds received from  
the offer tranche.

Foreign companies registering the purchase  
of shares must carry out the procedures for  
purchase of shares in accordance with the  
Law on Investment before purchasing such 
shares. Foreign companies participating in  
investment and activities in the securities  
market of Vietnam must comply with the  
regulations on the foreign ownership ratio, 
and the conditions, sequence and procedures  
for investment in accordance with the law on  
securities and securities market. 

Conditions for offer of shares are as follows:

(a)

(b)
A company which has a minimum amount  
of paid-up charter capital of VND 30 billion 
and in which at least 10% of the number of 
voting shares is held by at least 100 investors 
not being major shareholders;

A company which has made a successful  
initial public offer of shares through  
registration with the State Securities  
Commission (the “SSC”) in accordance with 
the Law on Securities.

Conditions for a private share placement  
by a joint stock company not being a public 
company are as follows: 

(i)

(ii)

The placement is not made via the mass 
media; and 

The placement is made to less than 100 
investors excluding institutional securities 
investors or is only made to institutional 
securities investors.

Conditions for a private share placement by 
a public company are as follows: 

(i) There must be a decision of the General 
Meeting of Shareholders approving the 
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(d)

(c)

(ii)

(iii)

(iv)

(v)

issue plan and a plan for use of proceeds 
from the placement tranche, specifying 
the criteria and number of investors;

Entities participating in the placement 
tranche must only comprise strategic 
investors and/or institutional securities 
investors;

Strategic investors must be restricted 
from assigning shares, convertible bonds 
or bonds with securities rights attached 
in the private placement tranche for at 
least 3 years, and institutional securities 
investors must be restricted from doing 
so for at least one year, from the date  
of completion of the placement tranche, 
except for the case of assignment among 
institutional securities investors or  
implementation pursuant to a legally  
effective verdict or decision of a court  
or a decision of an arbitrator or [except 
for the case of] inheritance in accordance 
with law;

The time between placement tranches 
of shares, convertible bonds or bonds 
with securities rights attached must be  
at least 6 months from the date of  
completion of the latest placement 
tranche;

The private placement of shares, the  
conversion of bonds into shares or 
the exercise of securities rights must  
comply with the regulations on the ratio  
of ownership by foreign investors in  
accordance with law.

Conditions for an initial public offer of shares 
by a joint stock company are as follows:

(i)

(ii)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

(ix)

The amount of paid-up charter capital  
at the time of registration of the  
offer must be VND 30 billion or more  
calculated at the value recorded in the 
accounting books;

Business operations for two consecutive 
years immediately preceding the year  
of registration of the offer must have 
been profitable, and there must not be 
accumulated losses calculated up to  
the year of registration of the offer;

There must be an issue plan and a plan  
for utilization of the proceeds earned 
from the share offer tranche, passed  
by the General Meeting of Shareholders; 

A minimum of 15% of the number of 
voting shares of the issuing organization 
must be sold to at least 100 investors  
not being major shareholders; if the  
charter capital of the issuing organization  
is VND 1,000 billion or more, the  
minimum ratio shall be 10% of the  
number of voting shares of the issuing 
organization;

Prior to the time of the initial public  
offer of shares by the issuing organization, 
major shareholders must undertake to 
jointly hold at least 20% of the charter 
capital of the issuing organization for  
at least one year from the date of  
completion of the offer tranche;

The issuing organization is not an  
entity which is currently subject to  
criminal prosecution or which was  
convicted of any one of the crimes of  
violation of economic management  
order for which the police record has  
not yet been expunged;

There must be a securities company  
which provides consultancy on the  
application file to register the public  
offer of shares, except for the case  
where the issuing organization is a  
securities company;

There must be a commitment to, and  
it is required to, conduct listing or  
registration of trading shares on the  
securities trading system after completion 
of the offer tranche;

The issuing organization must open an 
escrow account to receive payments for 
purchase of shares in the offer tranche. 

Conditions for an additional public offer of 
shares by a public company are as follows:

(i)

(ii)

(iii)

The conditions applicable to the cases of 
an initial public offer of shares referred 
to in points (i), (iii), (vi), (vii), (viii) and (ix) of 
section (c) above;

Business operations in the year immediately  
preceding the year of registration of  
the offer must have been profitable, and 
there must not be accumulated losses 
calculated up to the year of registration  
of the offer;

The value of additionally issued shares  
according to the par value must not be 
 



|          49JURISDICTIONAL Q&A S – VIETNAM

11. What are the key laws and regulations 
on employment in your jurisdiction that 
companies should be aware of? Are there 
any aspects of employment law that are 
heavily regulated?

The key laws and regulations on employment  
in Vietnam comprise the Labour Code, the 
Law on Employment, the Law on Occupational  
Safety and Hygiene, the Law on Social Insurance,  
the Law on Health Insurance, and legal  
documents providing detailed regulations on  
implementation thereof.

The Labour Code aims at protecting and  
ensuring lawful and legitimate rights and  
interests of employees.  The labour discipline 
or dismissal of employees must comply with  
the provisions of the Labour Code and the  
employer must prove employees’ faults. 

12. What is the nature of the corporate 
governance regime in effect in your 
jurisdiction? What agencies or government 
bodies regulate corporate governance?

In Vietnam, corporate governance must comply 
with the provisions of the Law on Enterprises, 

(iv)

the Law on Securities and relevant laws.  
Agencies or government bodies do not regulate 
corporate governance in Vietnam.

Companies not being public companies 
are not required to have Internal Rules on  
Corporate Governance; instead, they shall  
conduct corporate governance in accordance  
with their Charters and the Law on  
Enterprises. A charter regulates rights and  
obligations of members in the case of a  
limited liability company or a partnership;  
rights and obligations of shareholders in the 
case of a joint stock company; organizational 
and managerial structure; number, managerial  
positions and rights and obligations of legal  
representatives of the company; allocation of 
rights and obligations of legal representatives 
in case where the company has more than  
one legal representative; procedures for  
passing decisions of the company; rules for  
resolution of internal disputes; bases and  
methods of determining wages, remuneration 
and bonuses of managers and inspectors; etc.

Public companies are required to issue  
Internal Rules on Corporate Governance in  
accordance with the guidance and the  
standard form promulgated by the Ministry of 
Finance. The contents of corporate governance 
applicable to public companies comprise rights 
and obligations of shareholders; convening 
and organization of meetings of the General  
Meeting of Shareholders; composition,  
structures, responsibilities and obligations  
of the Board of Management; nomination  
or standing for election of members of  
the Board of Management; rights and  
responsibilities of members of the Board  
of Management; provisions on prevention  
of conflicts of interest and disclosure of  
transparent information. 

The corporate governance applicable to  
public companies must comply with the  
following principles: 

•

•

higher than the total value of currently 
circulating shares calculated at par value,  
except where there is an issue guarantee  
[underwriting] with a commitment to 
accept to purchase all of the shares of 
the issuing organization for re-sale, or 
to purchase the amount of the remaining  
undistributed shares of the issuing  
organization, to issue [shares] to increase 
capital from the equity, or to issue [shares] 
for exchange, consolidation or merger of 
enterprises;

In the case of a public offer tranche  
for the purpose of raising capital to  
implement a project of the issuing  
organization, shares sold to investors 
must account for at least 70% of the  
number of shares proposed to be offered 
for sale. The issuing organization must 
formulate a plan to cover the deficit of 
capital proposed to be raised from the 
offer tranche in order to implement  
the project.

Having a reasonable and effective managerial 
structure;

Ensuring effectiveness of the operation of 
the Board of Management and the Board of 
Controllers; and increasing the responsibility  
of the Board of Management with respect 
to the company and shareholders;
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Temporary residence card means a document  
issued by the immigration management agency  
or a competent agency of the Ministry of  
Foreign Affairs to a foreigner permitted to  
reside in Vietnam for a certain period of  
time. This card has the same validity as a visa. 
The validity duration of a ĐT1 temporary  
residence card is at most 10 years; the validity 
duration of a ĐT2 temporary residence card is  
at most 5 years; and the validity duration of  
a ĐT3 temporary residence card is at most  

3 years. 

14. When is a company subject to tax in 
your jurisdiction? What are the main taxes 
that may apply to companies in your 
jurisdiction? 

Corporate Income Tax:

A company established in accordance with  
Vietnamese law must pay a tax on taxable  
income arising in Vietnam and on taxable  
income arising outside Vietnam. A foreign  
company with a permanent establishment 
in Vietnam must pay a tax on taxable income  
arising in Vietnam and on taxable income  
arising outside Vietnam and relating to the  
operation of such permanent establishment.  
A foreign company with a permanent  
establishment in Vietnam must pay a tax on  
taxable income arising in Vietnam and not  
relating to the operation of such permanent  
establishment. A foreign company which does 
not have a permanent establishment must pay  
a tax on taxable income arising in Vietnam. 

Taxable income comprises income from  
activities of production of, and/or business  
in goods and services and other income,  
comprising income from capital transfers,  
transfers of the right to contribute capital;  
from real property transfers, from transfers  
of investment projects, from transfers of the 
right to participate in investment projects,  
and from transfers of  the right to explore,  
mine and process minerals; income from the 
ownership of or right to use assets, including  
income from intellectual property rights in  
accordance with the laws; income from  

•

•

•

•

13. Does establishing a company in your 
jurisdiction grant any kind of residency
 rights? Are there any conditions that in
 order to receive these residency rights 
(if applicable) one must partner or 
establish a joint venture with a local 
(e.g. a citizen of your jurisdiction)? 

There is no regulation on granting residency  
rights upon establishment of a company in  
Vietnam. However, pursuant to the 2014 Law  
on foreigners’ entry into, exit from, transit 
through, and residence in Vietnam as amended 
by Law No. 51/2019/QH14, foreigners entering 
Vietnam through ĐT1, ĐT2 or ĐT3 visas shall 
be granted temporary residence cards.

Ensuring rights of shareholders, and equal 
treatment of all shareholders;

Ensuring the role of investors, the securities 
market and intermediary organizations in 
supporting activities of corporate governance; 

Respecting and ensuring legitimate rights 
and interests of parties with interests related 
to corporate governance;

Making timely, complete, accurate, and  
transparent disclosure of information about 
operations of the company; and ensuring  
that shareholders have fair access to  
information.

ĐT1 - To be granted to foreign investors  
in Vietnam and representatives of foreign  
organizations investing in Vietnam and  
contributing a capital amount of VND 100 
billion or more or investing in preferential  
investment industries and trades, and  
preferential investment geographical areas 
decided by the Government. 

ĐT2 - To be granted to foreign investors 
in Vietnam and representatives of foreign 
organizations investing in Vietnam and  
contributing a capital amount of VND 50  
billion to less than VND 100 billion or  
investing in industries and trades of  
which investment for development is  
encouraged and which are decided by the 
Government. 

ĐT3 - To be granted to foreign investors  
in Vietnam and representatives of foreign  
organizations investing in Vietnam and  

contributing a capital amount of VND 3  
billion to less than VND 50 billion.
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transfer, leasing out or liquidation of assets  
including valuable papers; income being  
interest on deposits, loans or sales of foreign  
currency; income earned from bad debts  
which were written-off and are now recoverable; 
income being debts payable to unidentifiable 
creditors; income from business omitted in  
previous years, and other income. 

The corporate income tax rate shall be 20%, 
except for the enterprises carrying out  
the activities of prospecting, exploring and  
exploiting petroleum and gas and other rare 
and precious natural resources in Vietnam and 
for the entities entitled to corporate income  
tax incentives. 

Valued-Added Tax: There are three following 
valued-add tax rates: 0%, 5% and 10%.

Other taxes comprise export duty, import  
duty, special consumption tax, environmental  
protection tax, natural resources tax, and 
non-agricultural land use tax.

15. How does the competition law in your 
jurisdiction regulate companies?

The 2018 Law on Competition regulates  
practices in restriction of competition, economic  
concentrations which have or may have a 
completion-restraining impact on the Vietnamese 
market; unfair competitive practices; competition 
legal proceedings; dealing with breaches of  
the law on competition; and State administration 
of competition. 

The investigation of and dealing with competition 
cases, exemption for prohibited agreements 
in restrain of competition, and notification  
of economic concentration must comply with 
the 2018 Law on Competition.

16. What are the main intellectual property 
rights companies should be aware of in your 
jurisdiction?

The 2005 Law on Intellectual Property as 
amended by Law No. 36/2009/QH12, and  
Law No. 42/2019/QH14 (the “Law on IP”)  
regulates copyright, copyright related rights,  
industrial property rights (comprising inventions,  

industrial designs, designs of semi-conducting 
closed circuits, marks, trade names, geographical 
indications and trade secrets), rights to plant  
varieties and protection thereof.

(a)

(b)

(c)

Copyright shall arise at the moment a work 
is created and fixed in a certain material 
form, irrespective of its content, quality, 
form, mode and language and irrespective  
of whether or not such work has been  
published or registered.

Related rights shall arise at the moment 
a performance, audio and visual fixation, 
broadcast or satellite signal carrying coded 
programmers is fixed or displayed without 
causing loss or damage to copyright.

Industrial property rights shall be established  
as follows:

(i)

(ii)

(iii)

(iv)

Industrial property rights to an invention, 
industrial design, layout design or mark 
are established on the basis of a decision 
of the competent State agency granting  
a protection title in accordance with  
the registration procedures stipulated  
in the Law on IP or the recognition  
of international registration pursuant  
to an international treaty of which  
the Socialist Republic of Vietnam is  
a member.

Industrial property rights to a well-known 
mark are established on the basis of use 
and are not dependent on registration 
procedures.

Industrial property rights to a geographical 
indication are established on the basis  
of a decision of the competent State 
agency granting a protection title  
in accordance with the registration  
procedures stipulated in the Law on  
IP or pursuant to an international  
treaty of which the Socialist Republic  
of Vietnam is a member.

Industrial property rights to a trade  
name shall be established on the basis  
of lawful use thereof;

Industrial property rights to a trade  
secret shall be established on the basis 
of lawful acquirement of the trade secret 
and maintaining confidentiality thereof; 
The right to prevent unfair competition  
shall be established on the basis of  
competitive activities in business.
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(d)

Furthermore, Vietnam has participated in, and  
has been a party to numerous conventions  
regarding intellectual property rights, including 
Trade-Related Aspects of Intellectual Property  
Rights; Convention Establishing the World  
Intellectual Property Organization; Paris  
Convention for the Protection of Industrial  
Property; The Patent Cooperation Treaty 
(PCT); Madrid Agreement Concerning the  
International Registration of Marks; Protocol 
Relating to the Madrid Agreement Concerning  
the International Registration of Marks;  
Berne Convention for the Protection of  
Literary and Artistic Works; International 
Convention for the Protection of Performers, 
Producers of Phonograms and Broadcasting 
Organizations; Convention for the Protection  
of Producers of Phonograms against  
Unauthorized Duplication of Their Phonograms;  
Convention Relating to the Distribution  
of Programme-Carrying Signals Transmitted  
by Satellite; The Hague Agreement Concerning  
the International Registration of Industrial  
Designs; etc.

17. Does your jurisdiction have laws or 
regulations that govern data privacy?

Vietnam does not have any separate law on  
data privacy but data privacy is regulated in  
legal documents applicable to each specific  
sector. 

The 2013 Constitution and the 2015 Civil  
Code regulate that private life, personal  
privacy, and family privacy are inviolable 
and protected by law. The safety of the mail,  
telephone, telegraph, electronic database and 
other forms of private electronic information 
exchange of an individual shall be ensured  
and kept confidential. The opening, control  
and seizure of the mail, telephone, telegraph,  
electronic database and other forms of  
private electronic information exchange of  
another person may only be allowed in cases  
if provided by law. 

18. Are there any incentives to attract 
foreign companies to your jurisdiction? 

The 2020 Law on Investment regulates  
investment incentives, regardless of foreign 
companies or domestic companies as follows: 

(a)

Rights to a plant variety shall be established 
on the basis of a decision of the competent 
State body to grant a plant variety protection  
title in accordance with the registration  
procedures stipulated in the Law on IP.

Objects entitled to investment incentives 
comprise:

(i)

(ii)

(iii)

(iv) 

(v)

Investment projects in preferential  
investment industries and trades as stated  
in the List of preferential investment  
industries and trades promulgated by  
the Government;

Investment projects located in preferential 
investment geographical areas as stated  
in the List of preferential investment  
geographical areas promulgated by the 
Government;

Investment projects with a scale of  
capital being VND 6,000 billion or more, 
of which at least VND 6,000 billion is  
disbursed for a period of 3 years from  
the date of issuance of the Investment 
Registration Certificate or investment 
policy approval, and satisfying one of  
the following criteria: having a total  
minimum turnover of VND 10,000 billion  
per year in no later than 3 years from  
the year in which [such projects] have 
turnover, or employing more than  
3,000 employees;

Investment projects for construction of 
social residential housing; investment  
projects located in rural areas and  
employing 500 employees or more;  
investment projects employing disable 
people in accordance with the law on  
the disabled;

Hi-tech enterprises, scientific and  
technological enterprises, and scientific 
and technological organizations; projects  
with transfer of technologies on the  
List of technologies encouraged to be 
transferred in accordance with the law  
on transfer of technologies; technology  
incubators, scientific and technological 
enterprise incubators in accordance with 
the law on high-tech or the law on science 
and technology; and enterprises producing  
and providing technologies, equipment,  
products and services serving the  
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(b)

(c)

(d)

(vi)

(vii)

19. What is the law on corporate insolvency 
in your jurisdiction? 

The 2014 Law on Bankruptcy shall apply  
upon resolution of bankruptcy of enterprises 
and co-operatives established in the territory  
of Vietnam. The 2014 Law on Bankruptcy  
stipulates the order of and procedures for  
filing for, acceptance of jurisdiction over and 
commencement of bankruptcy procedures;  
determination of asset obligations and  
measures for preservation of assets in the 
course of resolution of bankruptcy; procedures 
for recovery of business operations; declaration 
of bankruptcy and implementation of decisions 
declaring bankruptcy. 

20. Have there been any recent proposals 
for reforms or regulatory changes that will 
impact company law in your jurisdiction? 

Law on Enterprises No. 59/2020/QH14,  
passed by the National Assembly of Vietnam  
on 17 June 2020, will take effect from 1 January 
2021.

21. Are there any features regarding 
company law in your jurisdiction or in Asia 
that you wish to highlight? 

Under the Law on Enterprises, Vietnam  
recognizes the long term existence and  
development of the types of enterprise,  
ensures the equality of enterprises before the 
law irrespective of their form of ownership  
and economic sector; and recognizes the  
lawful profit-making nature of business  
activities. Vietnam recognizes and protects  
the ownership of assets, invested capital,  
income and other lawful rights and interests  
of enterprises and owners of enterprises. 

requirements for environmental protection 
as stipulated by the law on environmental 
protection;

Innovative start-up investment projects,  
innovative renovation centres, and research  
and development centres;

Investment in commercial operation of 
product distribution chains of small and 
medium-sized enterprises; investment  
in commercial operation of technical  
establishments [facilities] supporting 
small and medium-sized enterprises, 
and small and medium-sized business  
incubators; and investment in commercial  
operation of a co-working space  
for supporting small and medium-sized 
creative start-up enterprises in accordance 
with the law on support for small and  
medium-sized enterprises.

Forms of investment incentives comprise: 

(i)

(ii)

(iii)

(iv)

Investment incentives shall be applied to  
new investment projects and expanded  
investment projects. Specific levels of  
incentives in respect of each type of  
investment incentives shall comply with  
the laws on taxation, accounting and land. 

Investment incentives shall not be applied 
to the following investment projects: 

(i)

Corporate income tax (CIT) incentives, 
comprising application of a lower rate  
of CIT than the normal tax rate for  
a definite period or for the whole  
duration of implementation of the  
investment project; and exemption from  
and reduction of tax and other incentives 
in accordance with the law on CIT;

Exemption from import duty on goods 
imported to form fixed assets; or on  
raw materials, supplies and components 
imported for production in accordance 
with the law on import and export duties; 

Exemption from and reduction of land 
use fees, land rent and land use tax;

Accelerated depreciation and increase  
in the amount of deductible expenses 
when calculating taxable income.

(ii)

(iii)

Investment projects for exploitation of 
minerals;

Investment projects for production 
of and/or trading in goods or services  
subject to special consumption tax  
stipulated by the Law on Special  
Consumption Tax, except for projects  
of manufacture of automobiles, aircrafts 
and yachts;

Investment projects for construction  
of commercial residential housing in 
accordance with the law on residential 
housing.
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Lawful assets and invested capital of enterprises  
and their owners shall not be nationalized  
or expropriated by administrative measures. 
Where it is absolutely necessary for the State  
to compulsorily acquire or requisition assets 
of an enterprise, the enterprise shall be paid 
or compensated in accordance with the law  
on compulsory acquisition and requisition of  
assets. The payment or compensation must  
ensure the interests of the enterprise without 
discrimination as between types of enterprise. 

22. What changes in company law have 
been implemented in light of current 
events? Are there any “new normal” 
practical tips in your jurisdiction parties 
should be aware of when dealing with 
company law?

The 2020 Law on Enterprises which contains 
new provisions will take effect from 1 January 
2021. There is no “new normal” practical tip  
with regards to company law in Vietnam.
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The definition of “sensitive land” is set out in 
full in Part 1, Schedule 1 of the OI Act.  Broadly  
speaking, there are two types of sensitive  
land, being residential land (but not otherwise  
sensitive land) and sensitive land (but not  
residential land).  Residential land (but not  
otherwise sensitive land) is property that has 
the category of residential or lifestyle in, or for 
the purpose of, the relevant district valuation 
roll.  Sensitive land (but not residential land)  
includes (without limitation) any:

•

•

•

•

The definition of “significant business assets” is 
set out in section 13 of the OI Act.  Examples 
include:

•

•

1. What are the main reasons foreign 
investors invest in your jurisdiction? 

New Zealand has a market-focused economy  
which encourages foreign investment, not 
only through its laws, but indirectly through  
government policy and its foreign exchange 
and financial markets. This is evidenced by  
the significant level of foreign investment  
in New Zealand’s stock exchange and in  
New Zealand properties.

2. What foreign investment legislation is in 
place in your jurisdiction (e.g. Foreign 
Investment Law or Foreign Investment 
Catalogue)? Please provide a brief 
overview of such legislation. 

Foreign investment is controlled in New Zealand  
by the Overseas Investment Act 2005  
(OI Act) and the Overseas Investment  
Regulations 2005 made pursuant to the  
OI Act (OI Regulations). In essence, they  
regulate investment by overseas persons in  
New Zealand’s sensitive land, significant  
business assets, fishing quotas and certain  
forestry rights.

The definition of an “overseas person” is set  
out in section 7 of the OI Act and includes any: 

•

•

•

Jurisdiction: NEW ZEALAND

individual not a New Zealand citizen and not 
ordinarily resident in New Zealand; 

body corporate incorporated outside New 
Zealand or any New Zealand subsidiary 
owned more than 25% (per cent) by any such 
body corporate; 

body corporate where either more than  
25% (per cent) of any class of shares is held 
by an overseas person, where the power  
to control the composition of more than  
25% (per cent) of the governing body is held  

by an overseas person or where the right 
to exercise or control the exercise of more 
than 25% (per cent) of the voting power  
at any meeting of that body corporate is 
held or owned more than 25% (per cent) by  
an overseas person.

non-urban land that exceeds five hectares;

land on islands which is not the main islands 
(North Island and South Island), and other  
islands listed in Part 2 of Schedule 1;

the marine and coastal area; and

land greater than 0.4 hectares which adjoins 
sensitive land.

establishing a new business for a period  
exceeding 90 days in any year (either on its 
own or in partnership with another person) 
where the total expenditure expected to be 
incurred in setting up the business exceeds 
NZ $100 million or an alternative monetary 
threshold that applies in accordance with  
the OI Regulations;

acquiring more than 25% (per cent)  
ownership or control of the securities of  
a New Zealand company where the value  
of the securities, the consideration for the 
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•

•

There are additional criteria that are required  
to be satisfied by the investor as set out in the  
OI Act and the OI Regulations.

Further details regarding overseas investment  
in residential land are set out in response to 
question 12.  In addition, question 21 and 
23 set out further information in relation to  
recent changes to New Zealand’s foreign  
investment regime (including as a response to 
the COVID situation).

3. What restrictions are placed on foreign 
investment? Does this differ at local levels 
of government? 

As noted above, the OI Act places restrictions  
on investments by overseas persons in relation 
to sensitive land, significant business assets, 
fishing quotas and certain forestry rights.  Each 
of these investments require consent under  
the OI Act. 

The restrictions under the OI Act are  
consistent across all levels of the New Zealand 
government.

4. What are the most common business 
vehicles for foreign investors? How long 
do they take to be set up? What are the key 
requirements for the establishment and 
operation of these vehicles? 

Overseas companies or investors may establish 
their presence in New Zealand through:

•

•

•

•

•

•

Note that these thresholds are increased for 
certain investors, including Australian investors.   
Specifically, NZ $536 million in the case of  
Australian non-government investors and 
NZ $112 million for Australian government  
investors.

The criteria and tests to be satisfied by an  
applicant for consent for an overseas investment 
will vary depending on the type of investment. 

To obtain consent for an overseas transaction 
in respect of land that is sensitive land (but  
not residential land), the investor will need  
to show:

•

•

•

The investor will also be required to satisfy 
the “investor test”. This test includes that the  
overseas person or, if that person is not an  
individual, the individuals with control of the  
relevant overseas person, must:

•

•

transfer, or the value of the assets of the  
New Zealand target company, and any more 
than 25% (per cent) subsidiaries, exceed 
NZ $100 million or an alternative monetary 
threshold that applies in accordance with  
the OI Regulations;

increasing the proportion of ownership or 
control of the securities of such a company 
where the overseas person already has more 
than 25% (per cent) ownership or control;  
and

acquiring property (including goodwill and 
other intangible assets) used in carrying on  
a business in New Zealand where the  
consideration provided for the acquisition  
exceeds NZ $100 million or an alternative  
monetary threshold that applies in  
accordance with the OI Regulations.

the relevant overseas person intends to  
reside in New Zealand indefinitely; or

if the applicant is an entity, all the individuals  
with control of the overseas person are 
New Zealand citizens, ordinarily resident in  
New Zealand, or intending to reside in  
New Zealand indefinitely; or

the transaction will, or is likely to benefit  
New Zealand.  In some cases, the benefit  
must be substantial and identifiable.

have business experience and acumen;

have demonstrated financial commitment;

be of good character; and

not be an individual of the kind referred to in 
the Immigration Act 2009 ss 15 or 16 (which 
lists persons not eligible for exemptions or 
permits under the Act, usually because of 
criminal or terrorist records).

registering in New Zealand as a branch of an 
overseas company or enterprise; 

establishing a local subsidiary in New Zealand 
(as a limited liability company);

the acquisition of a New Zealand registered 
company, which would become a subsidiary of 
the overseas company;

establishing a limited liability partnership or 
general partnership; 
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financial statements unless they fall within  
certain categories. These categories include:

•

•

•

•

•

Large companies, public companies and large 
overseas companies will be required to file their 
financial statements with the New Zealand 
Companies Office.  The financial statements 
filed with the Companies Office are registered 
and are publicly available on the Companies  
Office website.

All companies, regardless of size and  
shareholder numbers, are required to file an  
annual return with the New Zealand  
Companies Office (confirming the information  
provided to the Companies Office is  
up-to-date) by the end of the company’s  
filing month.

5. Under what circumstances are foreign 
investments subject to government 
approvals? What is the process and 
timeline for such approvals? 

As discussed in respect of questions 2 and 3 
above, foreign investors must obtain consent  
under the OI Act for transactions which  
involve sensitive land and significant business 
assets, except where a standing consent is  
applicable.  

Applicants are expected to complete the  
application template provided by the Overseas 
Investment Office (the regulatory unit within 
Land Information New Zealand, tasked with  
the administration of the OI Act) (OIO).   
The application and its supporting information 
must be submitted electronically.  

The OIO will review the application before  
making a recommendation on whether the  
application should be permitted, to the  

•

•

Incorporating a limited liability company

The most common type of investment vehicle  
used in New Zealand is a limited liability  
company. In order to incorporate a company  
in New Zealand, the proposed company  
must have:

•

•

•

•

While there are a number of steps  
required to incorporate a New Zealand  
company with the New Zealand Companies  
Office (being the Government agency  
responsible for administering New Zealand’s 
business registers), the process itself is  
relatively straightforward. Outside of special  
circumstances, a New Zealand company can  
typically be incorporated in one to two weeks.  
The key steps to incorporate a company  
include:

•

•

•

•

•

Financial reporting for companies

Financial reporting in New Zealand is relatively 
straightforward for most small to medium-sized 
companies.  Companies are generally not  
required to prepare full, general-purpose  

creating a trust; or

pursuing a joint venture.

a unique company name;

one or more shares;

one or more shareholders, having limited  
or unlimited liability for the obligations of  
the company; and

at least one director who must be either a  
New Zealand or an Australian resident.  
In the case of an Australian resident director, 
they must also be the director of a company  
in Australia (excluding a branch).

reserving a company name;

providing company contact details; 

providing the names, dates of birth, addresses 
of all of the directors and shareholders (and, 
in most cases, evidence of such);

providing the country of origin, company  
registration number or identifier and address 
of the ultimate holding company (if any);  
and

providing the Companies Office with signed  
consent forms from the proposed director(s) 
and shareholder(s) of the company.

“large” companies; 

public companies; 

“large overseas companies” that carry on  
business in New Zealand; 

companies with more than 10 shareholders,  
unless the company has opted out of  
compliance; and

companies with fewer than 10 shareholders  
if the company has opted into compliance.
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and are regulated by the Financial Markets  
Authority. Currently, New Zealand has  
one registered exchange, the New Zealand  
Exchange Limited, which operates the main 
stock exchange (known as the NZSX), a 
debt market (known as the NZDX) and an  
alternative exchange (known as the NZAX)  
for smaller issuers.

Foreign companies investing in certain sectors  
in New Zealand, such as tourism or the  
exportation of locally manufactured goods 
(which directly contribute to foreign exchange  
earnings), are particularly welcomed by  
the New Zealand government through  
such bodies as Tourism New Zealand and  
New Zealand Trade and Enterprise, which  
provide assistance in these areas. Some  
regional authorities also provide limited  
assistance to investors in their particular area.

7. Are there any restrictions on doing 
business with certain countries or 
territories in your jurisdiction? 
(For example, sanctions) 

New Zealand does not have its own legislation 
that imposes standalone sanctions. However,  
as a UN Member State, New Zealand  
implements the sanctions the UNSC imposes 
under the United Nations Act 1946.  

8. What grants or incentives are on offer to 
foreign investors, if any? 

Aside from the New Zealand Screen Production  
Grant (which incentivises international  
production to take place in New Zealand),  
there are limited grants or incentives on  
offer to foreign investors specifically. 

Foreign investors may also apply to the  
Callaghan Innovation, a Crown entity of  
New Zealand which offers government  
funding and grants.  To apply for research and 
development grants, the business must be  
either registered under the Companies Act 
1993 or the Limited Partnerships Act 2008.  
New Zealand is also looking into offering tax  
incentives to encourage businesses in  
undertaking more research and development. 

relevant minister.  The Minister of Finance,  
the Minister of Land Information (for sensitive 
land applications), and the Minister of Primary  
Industries (for fishing quota applications) 
make the final decision on whether to allow a  
proposed investment to proceed and are not 
bound by the OIO’s recommendations. 

The time frame for obtaining OIO consent will  
vary depending on the kind of application made.  
On average, it takes approximately 95 working  
days from start to finish. The expected time  
frame for processing applications for a “Home 
to Live In” (e.g. buying residential land that is  
not otherwise sensitive) is within 10 working 
days.  Applications which involve assessing  
substantial and identifiable benefits to  
New Zealand take the longest, as it takes  
approximately 183 working days from start  
to finish. These time frames exclude days  
where the OIO has put the application on  
hold while (if applicable):

•

•

•

6. What sectors are heavily regulated or 
restricted in your jurisdiction, if any? 
Conversely, what are some of the more 
open or unrestricted sectors, if any? 
 
Despite welcoming foreign investment,  
New Zealand was considered the most  
restrictive country in the 2019 OECD Foreign 
Direct Investment Regulatory Restrictiveness  
Index. In particular, the following sectors/  
industries considered to be heavily restricted  
in New Zealand are:

•

•

•
•

Generally speaking, New Zealand’s financial 
markets (equity, debt, futures and options) are 
principally regulated by industry regulators via  
a layer of statutory regulation. Securities and 
stock exchanges are required to be registered 

the OIO is waiting for the applicant to provide 
further information; 

the OIO is consulting with a third party about 
the application; or

the recommendation is with the Ministers for 
decision.

primary industries;

fisheries;

air; and

telecommunications.
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9. Are there any free trade, special 
economic or industrial zones in your 
jurisdiction and what are the requirements? 

New Zealand does not have any specific free 
trade, special economic or industrial zones. 
 
10. What are the main taxes that could 
apply to foreign investors in your 
jurisdiction? (For example, Personal 
Income Tax, Corporation Tax, Value Added 
Tax and Social Security Payments) 

Income tax 

As a general rule, residents in New Zealand 
are taxed on their worldwide income, whereas 
non-residents are only taxed on income derived 
from New Zealand sources. Individuals are 
treated as New Zealand tax residents if they:

•

•

•

Companies are treated as New Zealand tax  
residents if:

•

•

•

•

New Zealand residents pay the following rates  
of tax:

•

•

•

•

•

If New Zealand is a party to a double tax  
agreement with a foreign country, then the  
rate New Zealand imposes on dividend income 
is generally 15% (per cent), with the maximum 
being 15% (per cent).

Goods and Services Tax

Goods and services tax (GST) is payable at  
the rate of 15% (per cent) on the value of any 
goods or services supplied in New Zealand by  
a person registered for GST. It is an indirect  
consumption tax based on a value-added  
principle.

GST is levied on goods and services supplied  
by a person carrying on a taxable activity.  
GST is also levied on imported goods. Persons  
who are registered for GST must charge  
GST on all of their taxable supplies (or sales)  
and can claim a credit for any GST paid on  
expenditure incurred in carrying on their  
taxable activity. The net difference results  
in either a payment to or a refund from the  
New Zealand Inland Revenue Department. 

11. What are some of the employment 
regulations in your jurisdiction that foreign 
investors should be aware of? Is it possible 
to secure residency permits or work visas 
for foreign nationals under investment?  

New Zealand’s employment relations are based 
on a legislative minimum code. The Employment  
Relations Act 2000 is the main piece of  
employment legislation and requires the  
employee and employer to deal with each  
other in good faith. It oversees matters of  
employment, including:

•

•

•

have a permanent place of abode in  
New Zealand, whether or not they have such 
an abode outside New Zealand; 

are physically present in New Zealand for 
more than 183 days within any 12-month 
period; or

are away from New Zealand in the service  
of the New Zealand government.

they are incorporated in New Zealand;

they have their head office situated in  
New Zealand;

they have their centre of management in 
New Zealand; or

control of the company by their directors  
is exercised in New Zealand whether or 
not decision-making by their directors is  
confined to New Zealand.

income up to NZ $14,000 – 10.5% (per cent);

income from NZ $14,001 up to NZ $48,000 
– 17.5% (per cent);

income from NZ $48,001 up to NZ $70,000 
– 30% (per cent); 

income of NZ $70,001 or more – 33%  
(per cent); and

all companies pay a flat rate tax of 28%  
(per cent).

minimum terms and conditions in employment 
agreements;

collective bargaining; and

processes and remedies for unjustified 
dismissals and unjustified actions during  
employment (in New Zealand, an employer 
must justify every employee’s dismissal).
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four-year investment periods for ‘Investor’  
migrants, or in years two and three of the  
three-year investment period for ‘Investor Plus’ 
migrants.

There are two ways an applicant may  
qualify for residence under the “Entrepreneur”  
category by:

•

•

•

•

•

12. Can foreign investors acquire real 
property and land in your jurisdiction? 
Are there any restrictions or limitations? 

As set out in respect of questions 2 and 5,  
the acquisition of “sensitive land” by an  
overseas person requires consent under the  
OI Act.  

Residential land is included in the definition 
of “sensitive land”. Residential properties and 
land may only be acquired by foreign investors 
in very limited circumstances. The consent  
options that are applicable will depend on the 
type of residential land the foreign investor  
intends to acquire (including whether or  
not the residential land includes otherwise  
sensitive land) and the purpose of the  
investment. The consent options for foreign  
investors to acquire residential land are  
described broadly as follows:

•

•

There are further statutes which provide  
minimum entitlements for employees, including 
the following:

•

•

•

•

•

•

•

Residence permits and visas are required for  
potential migrants who wish to settle  
permanently in New Zealand. New Zealand 
residence permits and visas may be obtained 
through the ‘Investor’ category (in which an  
applicant may qualify for residence on the  
basis of investments made in New Zealand). 
To be eligible for the ‘Investor’ visa classes,  
the applicant must either have at least  
NZ $10 million to invest into New Zealand  
for a three-year period or be an experienced 
business person who has a minimum of  
NZ $3 million in available funds or assets to  
invest into New Zealand over four years.

If an “Investor” residence application is  
approved, the applicant must retain the  
investment funds in an acceptable investment 
for three years for Investor Plus (Investor 1  
Category) or four years for Investor (Investor 2  
Category). The principal applicant must meet 
the requirements for the minimum amount  
of time spent in New Zealand (44 or 146 days) 
each year in years two, three, and four of the 

the Human Rights Act 1993 which prohibits 
discrimination on a wide range of grounds;

the Minimum Wage Act 1983 which  
establishes minimum working wages;

the Equal Pay Act 1972 which prohibits  
unequal payment for work of substantially 
the same type for men and women;

the Holidays Act 2003 which provides  
sick leave, bereavement leave, annual  
holidays and statutory holidays;

the Parental Leave and Employment  
Protection Act 1987 which provides  
parental leave; 

the Wages Protection Act 1983 which  
sets out how wages must be paid and how 
deductions (for example, union-related  
deductions or Kiwisaver, New Zealand’s  
superannuation scheme) are taken from  
an employee’s wages; and

the Health and Safety at Work Act 2015 
which sets requirements to keep people in 
the workplace safe.  

establishing or purchasing a business in 
New Zealand; and

being self-employed in that business for  
the last two years; and

that business to have significantly benefited 
New Zealand; or 

the applicant investing NZ $0.5 million  
or more into its business; and 

creating a minimum of three new full-time 
jobs for New Zealand citizens or residents.

Consents for increased housing – residential 
land may be acquired for the development 
of new residential buildings under certain 
circumstances. This includes long-term  
accommodation facilities and associated  
development works.

Consents for non-residential use – this  
involves using the residential land for  
non-residential purposes (e.g. building a 
shopping complex).
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•

•

15. Are there any restrictions, approval 
requirements or potential penalties if 
a foreign investor withdraws their 
investment in your jurisdiction? 

There are presently no restrictions, approval  
requirements or potential penalties if a  
foreign investor withdraws their investment  
in New Zealand.

16. What contract enforcement and 
investor protection mechanisms are in 
place in your jurisdiction, if any? 

Reciprocal Enforcement of Judgments Act 1934 
(REJ Act)

For judgments that are from Australia,  
the United Kingdom or a country in which  
New Zealand has a reciprocal agreement  
with (which includes countries such as  
Hong Kong, Singapore and Malaysia),  
parties may register a foreign superior  
court judgment for New Zealand courts to  
enforce a judgment for money.

Trans-Tasman Proceedings Act 2010 (TTP Act)

The TPP Act allows Australian judgments  
which are final and conclusive to be enforced  
in New Zealand. Unlike the REJ Act, the TTP  
Act allows judgments from lower courts (and  
tribunals in specific circumstances) to be  
enforced. Further, non-money orders may  
be enforced under the TTP Act.

Senior Courts Act 2016

If the judgment was entered into in any  
Commonwealth court, and is a money order,  
a party may also file a memorial judgment in  
the New Zealand High Court, and the court  
may order that the judgment to be enforced  
in New Zealand.

•

•

•

A foreign investor wishing to invest in residential  
land under one of the consent options set  
out above will, in most cases, be required to 
meet the “investor test” set out in question 2.   
In addition, the investor will need to show it  
has met various criteria set out in the OI Act  
and the OI Regulations.  

Further details regarding overseas investment 
in sensitive land that is not residential land  
is set out in response to question 2.

13. Are there any processes in your 
jurisdiction that can block foreign 
investment under specific circumstances? 

As set out in questions 2 and 23, foreign  
investment can be blocked if the relevant  
Ministry does not approve it under the OI Act.

14. What foreign currency or exchange  
controls should foreign investors be  
aware of? 

New Zealand has a largely unrestricted  
currency exchange regime. Almost all exchange  
controls were lifted at the end of 1984.  
Since March 1985, the New Zealand dollar,  
sometimes known as the “Kiwi”, has been  
allowed to float freely. The absence of  
exchange controls has had significant effects  
on the New Zealand economy, including:

•

Consents for incidental use – the use of 
residential land in support of the foreign  
investor’s business (e.g. use of the land for  
as buffer land). 

Consents for investment in apartments –  
exemptions and consent pathways are  
available for overseas persons buying  
apartments off large development plans 
for investment or residential purposes in  
certain circumstances.

Consents for investing in hotel units –  
foreign investors may acquire hotel rooms 
and lease it back for hotel use in some  
circumstances.

all remittances of money can be made 
through registered banks (subject to United  
Nations sanctions, disclosures required  
under New Zealand’s financial transactions 
reporting rules, and anti-terrorism financing 
rules);

interest, profits and dividends earned  
in New Zealand can be freely remitted  
to non-resident persons (subject to  
non-resident withholding tax considerations 
and other taxation issues); and

no approval is required in respect of  
the repatriation of non-resident capital,  
including gains or capitalized profits.
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Key legislation relating to intellectual property 
includes the:

•

•

•

•

19. Are there any environmental policies 
and regulations that (potential) foreign 
investors should be aware of prior to or 
throughout the investment process in your 
jurisdiction? 

The Resource Management Act 1991 sets out 
the laws relating to the use of New Zealand’s 
natural resources and each decision made  
under the act must promote the “sustainable 
management of physical and natural resources”.   
Each investment proposal will, therefore,  
need to be separately considered in the light  
of this legislation and applicable regional and  
district plans, and specialist legal and related  
expert advice.

New Zealand’s environmental policies are also 
found in legislation, including:

•

•

•

•

•

If the country is not in the Commonwealth  
or does not have a reciprocal agreement  
with New Zealand, then the party may seek  

enforcement under the common law.

17. Does your jurisdiction have any bilateral 
or multilateral investment protection 
treaties with Asia-Pacific jurisdictions that 
are commonly used for investing into the 
country? 

New Zealand has a number of free trade  
agreements in force, including the:

•

•

•

•

•

•

•

•

•

•

18. What intellectual property rights 
protection are available in your jurisdiction 
to foreign investors? 

New Zealand’s intellectual property legislation 
is essentially derived from English legislation  
and common law. In accordance with the  
Berne Convention, to which New Zealand is  
a signatory, copyright vests as soon as the  
work is created and it does not need to be  
registered.
  
In 2012, New Zealand adopted the Madrid  
Protocol; this provides a single procedure for 
the registration of a trade mark in a country 
that is a party to the Madrid Protocol. In recent 
years, the New Zealand Government has been 
reviewing the copyright legislation in light of  
the new digital and electronic world. 

NZ-China Free Trade Agreement;

NZ-Republic of Korea Free Trade Agreement;

NZ-Australia Closer Economic Relations;

ASEAN-Australia-New Zealand Free Trade 
Agreement;

NZ-Hong Kong, China Closer Economic  
Partnership;

NZ-Malaysia Free Trade Agreement;

NZ-Singapore Closer Economic Partnership 
Agreement;

NZ-Thailand Closer Economic Partnership 
Agreement;

Trans-Pacific Strategic Economic Partnership 
Agreement; and

Comprehensive and Progressive Agreement 
for Trans-Pacific Partnership.

Copyright Act 1994 which grants copyright 
protection to original works;

Trade Marks Act 2002 which provides a  
system of trade mark protection;

Designs Act 1953 which provides an  
exclusive right to create a marketing  
advantage from the visual design of  
products; and

Patents Act 2013 which provides a  
system for protecting patents. International  
protection requires registration of the  
invention in each country of use.

Hazardous Substances and New Organisms 
Act 1996 — regulating harmful substances 
affecting human safety and the environment;

Heritage New Zealand Pouhere Taonga  
Act 2014 — promoting, protecting and  
conserving New Zealand’s historical and  
cultural heritage;

Conservation Act 1987— promoting  
conservation of indigenous biodiversity and 
history resources;

Maritime Transport Act 1994 – regulating 
pollution from ships;

Biosecurity Act 1993 — regulating exclusion,  
eradication and effective management  
of pests and unwanted organisms in  
New Zealand;
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21. Have there been any recent proposals 
for reforms or regulatory changes that 
will impact foreign investment in your 
jurisdiction? 

Overseas investment regime

Standing consents

The Overseas Investment (Urgent Measures) 
Amendment Act 2020 (Amendment Act)  
has simplified the regime for lower-risk  
transactions that are captured by the OI Act  
so that certain transactions qualify for  
a standing consent. Transactions involving  
certain sensitive land that is sensitive merely  
because it adjoins other sensitive land and  
certain New Zealand listed issuers will be  
granted an automatic standing consent.   
Investors will not be required to apply for  
consent through an application process  
under the OI Act in relation to those  
transactions.
 
Enhanced enforcement powers

The Amendment Act put in place new  
enforcement tools for the OIO and increased 
the maximum penalty for breaches under  
the OI Act.  It is likely that the OIO will adopt  
a stricter enforcement approach to ensure  
that foreign investors comply with the  
conditions imposed on consents granted under 
the OI Act.

Call-in power

As further discussed in question 23, the  
Amendment Act established a temporary  
emergency regime in response to the COVID-19 
situation.  Once the temporary emergency  
regime is removed, a permanent call-in regime  
will come into force.  The call-in regime will  
allow the New Zealand government to review 
overseas investments not ordinarily screened 
under the OI Act where the transaction is an 
overseas investment in “strategically important  
businesses”. The Minister may impose conditions,  
prohibit or require the disposal of  
transactions if the proposed transaction  
may give rise to a significant risk to national  
security or public order.

•

•

A number of different regulatory bodies are  
involved with managing the New Zealand  
environment and ensuring statutory and policy 
compliance. Key regulatory bodies include the:

•

•

•

•

•

•

•

•

•

•

•

•

20. Are there any government agencies 
or non-governmental bodies that 
(potential) foreign investors can turn to 
for more information on investment in 
your jurisdiction? 

The New Zealand Trade and Enterprise is  
responsible for attracting and facilitating  
potential foreign investment opportunities in 
New Zealand.  It provides case management  
services, including:

•

•

•

•

•

Exclusive Economic Zone and Continental 
Shelf (Environmental Effects) Act 2012 –  
assisting with sustainable management of 
natural resources in the Exclusive Economic 
Zone; and

Fisheries Act 1996 — managing fisheries in 
New Zealand’s territorial sea and Exclusive 
Economic Zone.

Parliamentary Commissioner for the  
Environment;

Minister and Ministry for the Environment;

Minister and Department of Conservation;

Minister and Ministry for Primary Industries;

Minister of Energy and Resources 

Ministry of Business, Innovation and  
Employment;

Environmental Protection Authority;

Maritime New Zealand;

Heritage New Zealand Pouhere Taonga;

Land Information New Zealand;

local councils; and

Environment Court.

information on investment opportunities; 

assistance for companies during the  
investigation and due diligence phase;

facilitating location visits by investment 
decision-makers;

referring investors to independent professional 
advice; and

attracting private organisations and agencies 
of central and local government to provide 
support where possible.
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Modified investor test

There are changes to the current assessment 
criteria for the “investor test” in an application 
for consent under the OI Act which are expected 
to come into effect in the near future.  The new 
test will remove some unnecessary or duplicate  
screening of investors.  It will also restrict  
the scope of the screening criteria to matters  
set out in the OI Act.

Overseas Investment Phase 3 reform

Public consultation is underway for the third 
phase of the OI Act reform. Key changes in the 
Phase 3 reform include:

•

•

•

The above changes focus on reducing the  
complexity of New Zealand’s overseas investment 
regime and aim to bring New Zealand’s foreign 
investment regime in line with other global 
benchmarks.

Anti-Money Laundering and Countering Financing 
of Terrorism 

The New Zealand government has increased  
the reporting obligations within various  
professions, including:

•
•
•

•

•
• 
•

These changes are to ensure those professions  
comply with more stringent processes to  
deter money laundering and the financing 
of terrorism. This will likely result in foreign  
investors being asked to provide evidentiary  
material confirming their identities and  
information in relation to the source of funds 

and key people involved in the business when  
using these services in order for these  
professions to comply with their customer  
due diligence requirements.

22. Are there any other features regarding 
foreign investment in your jurisdiction or 
in Asia that you wish to highlight? 

There are no further features regarding  
foreign investment in New Zealand we would 
like to highlight. 

23. What changes in foreign investment 
law have been implemented in light of 
current events? Are there any “new normal” 
practical tips in your jurisdiction parties 
should be aware of when dealing with 
foreign investments?

Key changes in the foreign investment law  
regime implemented in light of current events 
are set out below.  

Temporary emergency notification regime 

The Amendment Act introduces a temporary 
emergency notification regime which allows  
the New Zealand government to review  
overseas investments which are not ordinarily  
screened under the OI Act in the following  
circumstances:

•

•

changes to farm land advertising;

new tax disclosure requirements;

changes to the “benefit to New Zealand” test; 
and

implementing statutory time frames for  
ordinary consent applications. 

banks;
lawyers;
businesses that provide trust and company 
services; 
real estate agents;
accountants;
conveyancers; and
high-value dealers.

Where the transaction will result in an  
overseas person acquiring a more than  
a 25% ownership or control interest in a  
New Zealand business or will increase an 
existing more than 25% interest in a New 
Zealand business to either a more than  
50% or 75% interest, or a 100% interest,  
irrespective of the value of the transaction; 
or

Where the transaction will result in an  
overseas person acquiring property in  
New Zealand used to carry on business in 
New Zealand (whether by one transaction 
or a series of related or linked transactions), 
if the value of the property amounts to  
more than 25% of the value of all of the  
seller’s property before the acquisition  
is made, also irrespective of the value of  
the transaction.



LEXISNEXIS ® FOREIGN INVESTMENT LAW GUIDE 202166         |

A foreign investor must provide basic  
information relating to the investor, the nature 
and size of the business being purchased and  
the commercial rationale for the transaction.  
Upon review of the transaction, the Minister 
will give directions that the investment can go 
ahead, impose conditions on said investment, 
prohibit the investment or require the disposal  
of the investment.  A direction order must be 
given within 40 working days from receipt of 
the notification (plus an extension period of  
30 working days if required).  In most cases,  
a direction order is provided within 10 working 
days.

National interest test

Where a transaction is notified, the relevant  
Minister may also review and determine  
whether the proposed transaction would be 
contrary to New Zealand’s national interest.  
The Minister may consider a broad range of 
factors, including whether the target business 
is under financial distress, and whether the  
consideration for the proposed transaction  
is at a fundamentally lower value than its  
pre-COVID position.  The Minister may take 

various actions, including imposing conditions 
on, prohibiting or ordering the disposal of the 
investment.  

The temporary emergency notification regime  
is reviewed every 45 days to ensure that  
the classes of transactions subject to it are  
not broader than necessary.  The Minister must 
also review whether the effect of COVID-19 
continues to justify the emergency notification 
regime every 90 days. 
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African markets because of the ECOWAS  
Treaty amongst 15 West African countries 
which has abolished customs duty on goods 
moving between member states. 

2. What foreign investment legislation is in 
place in your jurisdiction (e.g. Foreign 
Investment Law or Foreign Investment 
Catalogue)? Please provide a brief 
overview of such legislation. 

There are several laws that are relevant to  
foreign participation in Nigeria. Some of these 
statutes are sectoral while others are of general  
application. The principal statute regulating 
foreign investment in Nigeria is the Nigerian 
Investment Promotion Commission Act of 1995 
(“NIPC Act”). The NIPC Act establishes the  
Nigerian Investment Promotion Commission 
as the agency responsible for the promotion,  
coordination and administration of foreign  
participation in the Nigerian economy. 

By the provisions of the NIPC Act, all businesses  
with foreign participation must be registered 
with the commission prior to the commencement  
of business. The NIPC Act permits persons  
who are not citizens of Nigeria to invest and  
participate in any enterprise in Nigeria except 
those enterprises that fall within the ‘negative 
list’ as discussed below. 

The NIPC Act also provides that an enterprise  
in which there is to be foreign participation  
must be incorpo¬rated under the Companies 
and Allied Matters Act (“CAMA”) Cap C20,  
LFN 2004, and registered with the NIPC  
before it may commence business operations  
in Nigeria. This legislation has recently been  
replaced by the Companies and Allied Matters 
Act 2020, signed into law on 7 August 2020.

1. What are the main reasons foreign 
investors invest in your jurisdiction? 

The major attraction for foreign investors is  
Nigeria’s abundant human and natural resources. 
In addition to being one of the largest producers  
of oil in Africa, Nigeria is blessed with vast  
deposits of other natural resources including  
arable land, coal, gold, iron ore, columbite,  
limestone, natural gas, niobium, lead, tin and  
zinc. With the exception of oil, these resources  
remain largely unexplored. 

The Nigerian National Bureau of Statistics  
estimates the country’s population to be in 
the region of 193 million based on the last  
population census conducted in 2006. According 
to the United Nations Department of Economic  
and Social Affairs, Nigeria’s population, which 
is currently the world’s 7th largest, is projected  
to double to around 410 million by 2050,  
surpassing that of the United States of America  
to become the third-largest country in the world. 
Demographically, a large percentage of the  
Nigerian population (54.8%) is between the  
ages of 15 and 64 years. 

The African Development Bank estimates Nigeria’s 
core stock of infrastructure at 20-25% of GDP, 
compared with 70% for similar middle-income 
countries, leaving an infrastructure deficit of 
$300 billion. Similarly, the Nigerian Infrastructure  
Concession and Regulatory Commission 
has stated that approximately $100 billion is  
required in the next six years to bridge  
the country’s infrastructure gap. All of these 
make Nigeria an attractive destination for  
foreign investment.

Other factors that attract investment include 
the free market, a relatively lenient tax system, 
and an increasingly diversified economy. Nigeria 
is strategically located for access to West  

Jurisdiction: NIGERIA
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3. What restrictions are placed on foreign 
investment? Does this differ at local levels 
of government? 

The Federal Government of Nigeria (“FGN”)  
is vested with exclusive jurisdiction over  
foreign investment in Nigeria. Consequently,  
the regulations established by the FGN are  
applicable across all the states of the  
Federation. The NIPC Act permits foreign  
nationals to invest and participate in any  
enterprise in Nigeria except those that fall  
within the ‘negative list’ in section 31 of the 
Act. The negative list prohibits the production  
of arms and ammunition; production and  
trade in narcotics and psychotropic substances;  
production of military and paramilitary  
apparel; and such other items as may be  
specified by the Federal Executive Council.  
These restrictions also apply to Nigerian  
nationals. In addition, there are certain  
restrictions on the level of foreign participation 
permitted in the following sectors:

(i)

(ii)

Further, the NIPC Act provides that foreign  
nationals or companies may purchase the shares 
of any Nigerian companies in any convertible 
foreign currency and guarantees a foreign  
investor the unconditional transferability of  
his dividends and profits, repayments of  
foreign loans, and remittance of all proceeds  
in the event of the liquidation of the enterprise.

Other relevant legislation affecting foreign  
participation in Nigeria include the:

(a)

(b)

(c)

(d)

(e)

(f)

(g)

CAMA 2020, which, as stated above,  
requires foreign investors to incorporate 
a Nigerian entity to carry on business in  
Nigeria and sets out the various ways  
by which the Nigerian entity may be  
established. 

Immigration Act, 2015, which provides  
that the consent of the Minister of Interior 
(in the form of a business permit) must be  
obtained by any foreigner who intends to 
carry on business in Nigeria. 

Investments and Securities Act, 2007  
Cap I24 LFN 2004 (“ISA 2007”) [please see 
21(c) below for more on legislation relating 
to securities] which empowers the Securities  
and Exchange Commission to keep and 
maintain records of all Foreign Direct  
Investments and Foreign Portfolio Investments 
in Nigeria. It is instructive to note that  
there is an Investments and Securities Act 
(Amendment) Bill currently pending before 
the Nigerian National Assembly.

Foreign Exchange (Monitoring and  
Miscellaneous Provisions) Act, Cap. F34  
LFN 2004, which sets out the foreign  
exchange regulations that are applicable  
in Nigeria.

National Office for Technology Acquisition  
and Promotion Act, Cap. N62 LFN 2004 
(“NOTAP 2004”), which regulates the  
transfer of foreign technology to Nigeria. 

Industrial Inspectorate Act, Cap. I8 LFN 
2004, which makes provision for the  
investigation and monitoring of the  
under¬takings of industries in Nigeria,  
including investments.

Nigerian Oil & Gas Industry Content  
Development Act 2010 which requires 
all operators in the oil and gas industry  
in Nigeria (including international oil  
companies and their subsidiaries) to give 

first consideration to “Nigerian Independent 
Operators” i.e. companies with 51% equity  
shares held by Nigerians, in the award of  
any project in the oil and gas industry.

Oil and Gas

To be competitive in the award of oil and gas 
contracts, at least 51% of the shares of the 
company must be owned by Nigerians.

Shipping

The Coastal and Inland Shipping (Cabotage) 
Act No. 5 of 2003 states that no vessel  
other than one that is wholly owned and 
manned by a Nigerian citizen(s), and built 
and registered in Nigeria is permitted to  
engage in domestic coastal carriage of  
cargo and passengers within the costal,  
territorial, inland waters, islands or any 
point within the exclusive economic zone  
of Nigeria. Vessels of any type or size are  
also prohibited from trading or engaging 
in any domestic trading in Nigeria’s inland  
waters unless such vessels are wholly  
owned by Nigerians. These restrictions  
notwithstanding, the law confers on the  
Minister in charge of shipping, the power 
to grant waivers and authorise a departure 
from this strict regime if the Minister is  
satisfied that no wholly owned Nigerian 
vessel is available or suitable to provide  
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(vii)

(viii)

4. What are the most common business 
vehicles for foreign investors? How long 
do they take to be set up? What are the key 
requirements for the establishment and 
operation of these vehicles? 

The registration and incorporation of business 
vehicles is conducted pursuant to the provisions 
of CAMA 2020, which replaced the 1990 Act. 

(iii)

(iv)

(v)

(vi)
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the required services or to perform the  
relevant activity.

Broadcasting

A company applying for a broadcasting  
license must demonstrate that it is not  
representing any foreign interests and  
that it is substantially owned and operated  
by Nigerians.

Advertising

Only a national advertising agency (i.e. an 
agency in which Nigerians own not less  
than 74.9% of the equity) can advertise to 
the Nigerian market.

Private security

A foreign investor cannot acquire an equity 
interest in, or sit on the board of, a Nigerian 
private security guard company.

Engineering 

A company engaged in engineering services  
must be registered with the Council for 
the Regulation of Engineering in Nigeria 
(“COREN”). One of the requirements for 
registra¬tion is that the company must  
have Nigerian directors who are members  
of COREN and hold at least 55% of the  
company’s shares.

Aviation 

To qualify for the grant of an aviation  
license or permits, the Nigerian Civil Aviation 
Authority must be satisfied that the applicant 
is a Nigerian citizen or a company registered  
in Nigeria and controlled by Nigerian  
nationals. This requirement does not apply  
to licenses or permits required by any  
person to operate an aircraft for private  
use only.

Pharmacy

The Pharmacists Council of Nigeria Act Cap 
P17 LFN 2004 provides for the registration 
of non-Nigerian citizens only if the applicant’s 
home country grants reciprocal registration  
to Nigerians, and where the applicant has 
been resident in Nigeria for at least 12 
months prior to the application.
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be registered with the NIPC prior to the  
commencement of business. Registration 
with the NIPC and the grant of a Business  
Permit takes between 2-3 months. Where  
the foreign investment results in a change  
of control of the target company, it will be  
necessary to notify and/or obtain the consent  
of the Federal Competition and Consumer  
Protection Commission.

Regulatory approvals are also required in  
certain commercial sectors, such as for a  
Communications License, a Banking License 
and the Department of Petroleum Resources  
(DPR) Permit. It takes about 3-6 months to  
obtain a Communications license, 9-12 months 
for a banking license and 72 hours to obtain 
a DPR Permit subject to the submission of all  
relevant documentation.

6. What sectors are heavily regulated or 
restricted in your jurisdiction, if any? 
Conversely, what are some of the more 
open or unrestricted sectors, if any? 
 
The following sectors are heavily regulated in  
Nigeria: 

(a)

(b)
(c)

(d)

(e)

(f)

(g)

(h)

(i)

Some investment sectors with fewer regulatory 
barriers to entry in Nigeria are:

(i)
(ii)

(iii)

(iv)

(v)
(vi)

(vii)
(viii)

(ix)

CAMA recognises various business structures 
as follows:

(a)

(b)

(c)

(d)

(e)

(f)
(g)

A foreign investor seeking to do business in  
Nigeria would be required to register a company  
in one of the above listed forms, depending on 
the nature of its operations, as CAMA, s 78  
prohibits foreigners from conducting business 
in Nigeria except through a Nigerian company 
incorporated for that purpose.

The most common business vehicles used by 
foreign investors are either a private limited  
liability company or a public limited liability  
company. Due to Nigeria’s enabling business 
environment reforms, a private limited liability  
company can be registered within three (3)  
business days. However, where regulatory  
approvals for companies in regulated sectors 
such as aviation or telecommunications are  
required, incorporation may take longer.

The requirements for registration of a private 
limited liability company are as follows:

(i)

(ii)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

(ix)

5. Under what circumstances are foreign 
investments subject to government 
approvals? What is the process and 
timeline for such approvals? 

All businesses with foreign participation must 

Limited liability companies (public or private):

Companies with unlimited liability:

Companies limited by guarantee:

Incorporated trustees:

Registered business names:

Limited liability partnerships: and

Limited partnerships.

Name reservation and approval by the  
Corporate Affairs Commission (“CAC”);

A registered address within Nigeria;

At least one (1) shareholder;

At least one (1) director;

Memorandum and Articles of Association; 

Statement of the share capital of the company; 

Statement of compliance with the  
requirements for registration as outlined  
in CAMA;

Any other documents required by the  
applicable regulatory agencies for registration 
in regulated sectors; and

Payment of filing fees and stamp duty.

Financial and Banking services

Oil and Gas

Food and Pharmaceuticals

Telecommunications

Insurance

Aviation

Mining

Maritime

Power

Real estate

Construction

Entertainment

Agriculture

Information Technology

Hospitality and Tourism

Solid minerals

Automobile

Manufacturing
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7. Are there any restrictions on doing 
business with certain countries or 
territories in your jurisdiction? 
(For example, sanctions) 

There are no restrictions to doing business  
with any countries or territories. However,  
although Nigeria maintains trade relations with 
Taiwan, the Federal Government of Nigeria  
recognizes a ‘one China policy’ and therefore 
does not have any diplomatic ties with the 
Republic of China (Taiwan).

8. What grants or incentives are on offer to 
foreign investors, if any? 

There are several investment incentives available 
to investors in Nigeria primarily aimed at  
reducing their tax liability. These include:

(a)

(b)

(c)

(d)

(e)

(f)

(g)

(h)

9. Are there any free trade, special 
economic or industrial zones in your 
jurisdiction and what are the requirements? 

There are 42 free trade zones in Nigeria,  
regulated by the Nigeria Export Processing 
Zones Authority (“NEPZA”) and the Oil and 
Gas Free Zones Authority (“OGFZA”). Of the 
42,  only 22 free trade zones (listed below)  
are active –  

(1)

(2)

(3)

(4)

(5)

(6)

(7)

The Pioneer Status scheme, which grants 
companies operating in certain industries 
(usually industries where the government 
is trying to develop and attract investment)  
a non-renewable income tax holiday for a  
period of three years, which can be extended 
for two more years. 

Purchasers of local plant and equipment are 
entitled to an investment allowance of 10%. 

Capital gains tax (“CGT”) is not levied on  
gains from the sale of shares, stocks and  
treasury bills. 

Nigerian companies with up to 25% imported  
foreign equity are exempt from paying  
minimum tax which is the tax imposed on  
holding companies with minimal operations 
and therefore no taxable income

Interest earned by a foreign company on its 
deposits in domiciliary accounts in Nigeria is 
exempt from tax.

In the extractive industry, there are a  
number of incentives such as the taxing of 
profits from gas production at the Companies 
Income Tax Act rate (i.e. 30%), rather than  
at the considerably higher rate under the 
Petroleum Profits Tax Act; incentives for gas 
utilization (i.e. the marketing and distribution  
of natural gas for commercial purposes)  

including tax free holiday of an initial period  

of three (3) years, with the possibility of  

renewal for another period of two (2) years or  

in the alternative 35% investment allowance;  

and investment allowance of 25% on plant  
and machinery; etc.

Machinery and equipment purchased for 
the use of gas in downstream operations are  
exempt from value-added tax (“VAT”). 

Interest on all types of bonds and debt  
securities issued by all tiers of government in 
Nigeria  are exempt from tax until 1st January 
2022.

Adamawa State 

•  Sebore Farms Export Processing Zone

Akwa Ibom State 
•  ALSCON Export Processing Zone

Cross River State

•  Calabar Free Trade Zone

Enugu State

•  Enpower Free Trade Zone

The Federal Capital Territory, Abuja

•  Centenary Economic City
•  Abuja Tech. Village Free Zone
•  Newrest Airline Service & Logistic FTZ

Kano State

•  Kano Free Trade Zone (KFTZ)

Lagos State

•  Newrest Airline Services & Logistic EPZ
•  Dangote Industries Free Zone
•  Ladol Logistics Free Zone
•  Lagos Free Trade Zone
•  Lekki Free Zone
•  Nigeria Aviation Handling Company (NAHCO)
•  Nigeria International Commerce City 
     (Eko Atlantic)
•  Snake Island Integrated Free Zone
•  Tomaro Industrial Park
•  Quits Aviation Services FZ
•  Pan African Catering Services FZ
•  NASCO FZ
•  Alaro City Lekki Free Zone
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In determining eligibility for a Free Trade Zone 
Licence, NEPZA or the zone management may 
consider the following factors:

(1)

(2)

(3)

(4)

(5)

(6)

(8)

There are three major licences that may be 
granted to any person or company by NEPZA.  
The first is a Free Zone Enterprise Licence  
which is granted to any person or company  
that wishes to undertake activities such as  
manufacturing, trading or the provision  
of service) within the free trade zone. The  
second license is an Export Processing  
Factory/Farm Licence which is granted to  
an export-oriented manufacturing company 
or farm located within the free-zone customs  
territory, which has the capacity to export  
over 75% of its production. The third license  
is the Free Zone Developers Licence granted 
to a public or  private entity or a combination 
public-private entity seeking the establishment, 
operation and management of a free zone in  
Nigeria. The application for any of these  
licences must made in writing to NEPZA or  
the relevant zone management by completing 
the prescribed form and attaching all the  
documents required by NEPZA or the zone 
management as the case may be. 
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Ogun State

•  Ogun Guangdong Free Trade Zone

whether the activities which the applicant 
proposes to engage are in consonance with 
the free zone approved activities;

whether the proposed activities to be carried 
out will add value to and be consistent with, 
the development programme for the Free 
Zone;

the applicant’s technical, financial and  
managerial capabilities; 

the applicant’s experience and track record; 
and

the level of foreign direct investment  
proposed by the applicant. 

For free zone developers, evidence of title  
to a suitable land area free of encumbrances  
for the intended purpose is required and  
the applicant shall be expected to comply 
with the provisions of the Act and any rules 
and regulations that may be put in place 
by the Authority/Zone management from  
time to time.
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are required for registration; 

(1)

(2)

(3)

10. What are the main taxes that could 
apply to foreign investors in your 
jurisdiction? (For example, Personal 
Income Tax, Corporation Tax, Value Added 
Tax and Social Security Payments) 

(1)

(2)

The NEPZA Investment Procedures, Regulations  
and Operational Guidelines for Free Zones 
in Nigeria (2004) (“the NEPZA Regulations”)  
require a successful applicant to secure a  
built-up factory from NEPZA or the Zone  
management within 6 months of the execution  
of the lease agreement, while a successful  
applicant that has secured a lease of land shall 
commence development within 18 months  
of the execution of the lease agreement.  
Failure to do this shall result in the licence  
being revoked by NEPZA.  Furthermore, the  
successful applicant would be requested to pay 
ground rent and other zone management and 
marketing or promotion fees. 

The Oil and Gas Free Zone is a specialized  
trade zone regulated by the OGFZA. There are 
only 4 Oil and Gas Export Free Zones (“OGEFZ”)  
in Nigeria -  Onne Oil and Gas Free Zone,  
Warri Oil and Gas Free Zone, Brass Oil and  
Gas Free Zone and Eko Support Services. 

Persons or companies must register with  
the OGFZA to trade within the OGEFZ. The  
requirement for registration are as follows:

Documents required for companies registered  
in Nigeria

(1)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

(9)

(10)

For companies not registered in Nigeria  
(offshore companies), in addition to the  
above requirements, the following documents  

Profile of the company including the industry 
(sector) it is working in:

Certificate of Incorporation:

Memorandum and Articles of Association:

Company Profile:

Contact Person, designation, phone numbers  
and address of the company:

Report of the Feasibility Study (Business 
Plan) of the intended investment in the Zone 

Financial Profile and Personnel Profile of the 
company:

Sources of funding (local and foreign):

Companies last 3 years Audited Accounts 
(not applicable to companies less than 1 year 
in operation): and

Department of Petroleum Resource Certificate 
(where the company is a non-oil producing  
or liquefied natural gas (LNG) producing 
company).

Notarized Copy of overseas incorporation 
where Certificate of Incorporation is not 
available:

Affidavit issued by a Notary Public that the 
entity is an oil & gas related company: and 

Official confirmation from the operator of 
the leased facilities.

Companies Income Tax: 

This tax is imposed on the profit of companies  
registered in Nigeria. Companies with  
more than an annual turnover of 
N100,000,000.00 (One Hundred Million  
Naira Only) are charged at the rate of  
30% while companies with a turnover 
from N25,000,000.00 to N100,000,000 
are charged at the rate of 20% annually. In  
accordance with the recently promulgated 
Finance Act 2020, companies with a turnover 
of less than N25,000,000 per annum are  
not required to pay company income tax.  
A foreign company with a fixed base or  
permanent establishment in Nigeria is also 
required to pay income tax on the profits  
earned from  that base and file annual  
returns. 

Personal Income Tax:

This tax is imposed on the income of  
individuals derived in Nigeria. Consequently, 
a foreign investor is required to pay personal 
income tax for income earned in Nigeria.  
The rate of personal income tax payable  
ranges from 7% to 24%, depending on the 
amount of chargeable income as follows: 

Annual Income (N)

First 300,000.00

Next 300,000.00

Next 500,000.00

Next 500,000.00

Next 1,600,000.00

Above 3,200,000.00

7

11

15

19

21

24

Personal Income 
Tax (%)
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(7)

(8)

11. What are some of the employment 
regulations in your jurisdiction that foreign 
investors should be aware of? Is it possible 
to secure residency permits or work visas 
for foreign nationals under investment?  

The applicable employment laws and regulations 
in Nigeria are as follows:

(i)

(ii)

(3)

(4)

(5)

(6) 

Withholding Tax: 

This is an advance payment of invoice tax  
deducted at source from the invoices of a  
taxpayer in respect of specific transactions,  
and entitles the recipient to utilise the 
withheld tax credit against the final tax  
obligations. Some of the transactions  
includes dividends, hire of equipment,  
directors’ fees, royalties, and management 
fees etc. Withholding tax rates are usually  
around 5% or 10% depending on the  
transaction. The collecting authority for this 
Tax is the Federal Inland Revenue Service  
and the various State Internal Revenue  
Services.  

Value Added Tax (VAT): 

This tax is imposed on goods and services, 
except from exempted items, at a rate of 
7.5%. Although VAT is payable by consumers 
who purchase goods and services, and not  
by the companies/businesses who offers 
these goods and services, all registered  
businesses are mandated by the government 
to collect VAT from consumers and remit  
the same to the relevant tax authority.  
Consequently, all registered businesses  
are required to register and have a VAT  
registration certificate.

Stamp Duty: 

This is a tax paid to the Federal or State  
government on certain prescribed documents 
such as conveyances on sale, bill of exchange, 
promissory notes and contracts etc. Stamp 
duty is chargeable in accordance with a  
scale fixed by the Joint Tax Board. Stamp 
duty on documents pertaining to transactions 
between a company and an individual or a 
group of individuals is paid to the Federal 
Government while the State Governments 
in Nigeria are responsible for imposing and 
collecting Stamp duty on documents executed 
between individuals.  

Capitals Gains Tax: This tax is imposed on 
the sale, exchange or other disposal of assets 
known as chargeable assets such as buildings,  
land, plant and machinery. It is taxed at a  
rate of 10%. Capital gains are the profits 
which an investor realises from the sale or 
other disposal of a chargeable asset and 
the relevant taxes are only triggered when 
the asset is sold for a price higher than the 
purchase price i.e. where the investor made 
a profit.

Petroleum Profits Tax: 

This tax is imposed on the profit of companies 
operating in the oil and gas sector.  Petroleum  
profit tax is imposed pursuant to the  
Petroleum Profits Tax Act and varies from 
50% to 85% depending on the activities  
of such companies. 

Tertiary Education Tax: 

This is a compulsory contribution imposed 
on all resident companies in Nigeria into  
an Education Trust Fund at the rate of 2%  
of the profit of the assessable profit of the 
company for each year of assessment.

The Labour Act Cap L1, LFN 2004: This is 
the principal statute for the regulation of 
labour and employment relations in Nigeria. 
The Labour Act is however limited in scope 
as it applies only to employees who perform 
manual labour or clerical work. Employees 
who perform administrative, executive,  
technical, or professional functions do not 
come within the scope of the Labour Act, 
and instead are governed by the terms of  
the contracts of employment executed  
between the employer and the employee.

Trade Unions Act Cap T14, LFN 2004: 
The Trade Unions Act, originally enacted in  
1973, regulates the formation, registration 
and organisation of trade unions in Nigeria.  
Any union comprising a combination of 
workers or employers, whose purpose is  
to regulate the terms and conditions of  
employment of workers is mandated to be 
registered under this Act. The Act governs  
the registration of trade unions; prohibits  
the members of the Nigerian armed  
forces and other critical services from  
forming unions; and prohibits the use  
of trade unions funds for lending political 
support to elected officials. The Act also 
establishes a Central Labour Organisation 
with the function of educating and informing 
trade unions, representing their collective 
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(vi)

(vii)

(iii)

(iv)

(v)
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interests to the government and, if requested, 
may participate in collective bargaining. 

Pension Reforms Act 2014: The Pension 
Reform Act establishes a Contributory  
Pensions Scheme for payment of retirement 
benefits of employees to whom the Scheme 
applies. The scheme applies to all employees 
in the Public Service and the Private Sector 
(subject to a few exceptions). Every employer  
is also required to maintain group Life  
Insurance Policy in favour of each employee 
for a minimum of three (3) times the annual 
total emolument of the employee.

Personal Income Tax Act 2011: This is 
the legislation that governs and provides  
the legal framework for the taxation of  
remuneration employees. The Act requires 
employees of businesses to pay their taxes  
and places the obligation to deduct the  
personal income tax liability of the employees 
at source and pay the employees their net 
salaries with the employer. The businesses  
are thereafter required to remit the tax  
to the State on a monthly basis and obtain 
a tax clearance that covers all employees  
of the company. 

National Health Insurance Scheme Act 
(“NHIS Act”) Cap N42, LFN 2004: Under 

the NHIS Act, an employer with a minimum  
of ten (10) employees may, together with 
every person in his employment, pay  
contributions under the National Health  
Insurance Scheme (“the Scheme”). Contributions 
under the Scheme are optional and not  
mandatory.

National Housing Fund Act (“the NHF Act”) 
Cap N45, LFN 2004: The NHF Act mandates 
any Nigerian worker earning the national 
minimum wage and above per annum to 
contribute 2.5% of his basic monthly salary 
to the National Housing Fund (“the NHF”). 
Under the NHF Act, employers must deduct 
the 2.5% monthly contribution from their 
employees’ monthly salaries and remit same 
to the NHF not less than one (1) month from 
the date of the deduction. Contributions  
under the NHF Act are mandatory and an 
employer who fails to make the required  
deduction or remittance is guilty of an  
offence and liable to a fine of N5,000,000 
(Five Million Naira).

Employees’ Compensation Act (ECA) 2010: 
The ECA, is implemented by the Nigeria 
Social Insurance Trust Fund Board (NSITF 
Board). Under the ECA, every employer is  
to make a minimum monthly contribution 
of 1% of its total monthly payroll into the 
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(viii)

(ix)

(x)

(xi)

Residency Permits or Work Visas

A business permit is granted to allow  
foreign-owned business entities to operate  
in Nigeria, while an expatriate quota is an  
approval granted to business entities to enable 
such businesses to employ foreign employees, 
subject to a specified number (quota). Foreign 
employees of businesses registered in Nigeria  
must obtain a Subject to Regularisation 
Visa (STR Visa) and thereafter, a Combined  
Expatriate Residence Permit and Alien  
Card (CERPAC).

The STR Visa is granted for ninety (90) days 
during which an application must be made to  
the Comptroller-General of Immigration  
to regularise the stay of the prospective  
employee, and the person may assume his  
employment only when such application is  
approved and a CERPAC granted. An application 
for an STR Visa is to be made by the employer 
at the Nigerian embassy or consular office in  
the country where such employee resides  
requesting that the employee (and an  
accompanying spouse/child, where applicable) 
be granted an STR Visa upon arrival in Nigeria. 

CERPAC is a work and residence permit  
granted to foreign citizens to live and work  
in Nigeria for a period of up to two (2) years  
subject to renewal and the validity of the  
employer’s expatriate quota.

Residency permits or work visas for foreign  
nationals under investment

Any foreigner intending to work in Nigeria  
must obtain residency permits and work visas.  
A foreigner would initially be granted visa  
to visit to Nigeria subject to regularization 
(“STR”) which is valid for only three months. 
The foreigner must regularize his status from  
a visitor to a resident by applying for a  
Combined Expatriate Residence Permit and 
Aliens Card (“CERPAC”).

12. Can foreign investors acquire real 
property and land in your jurisdiction? 
Are there any restrictions or limitations? 

Under Nigerian law, matters relating to the  
acquisition of land are regulated by the Land  

Employee Compensation Fund. The ECA 
applies to all employers and employees in 
the public and private sectors in the country,  
except members of the armed forces. The 
Employee Compensation Scheme was  
established to guarantee adequate and 
prompt payment of compensation to  
employees and their dependants for injury, 
disability, disease or death associated with 
the employees’ employment.

Industrial Training Fund Act: Under the  
Industrial Training Fund Act, employers  
engaged in industry or commerce, having 5 
or more employees or less than 5 employees  
but with an annual turnover of at least  
N50 million are liable to contribute a levy 
of 1% of the amount of the annual payroll  
of the employer to the industrial training 
fund. Contribution under the Industrial 
Training Fund Act is mandatory.

Immigration Act Cap. I1 LFN, 2004: The  
Immigration Act sets up the Nigerian  
Immigration Service which is responsible 
for the entry of foreigners and conduct  
of business by foreigners in Nigeria. The  
Immigration Service is responsible for the 
grant of business permits, residence permits  
and approval of expatriate quota for  
companies who wish to employ foreign  
nationals.

National Industrial Court of Nigeria Act 
Cap. N115 LFN, 2004: This is a legislation 
that regulates the conduct of the National 
Industrial Court which is the court vested 
with exclusive jurisdiction in Nigeria to hear 
and determine labour related disputes.

Local Content Laws and Regulations: These  
are laws enacted in the various sectors/
industries in Nigeria that ensure that local 
companies in Nigeria involve Nigerians in 
the industry in order to encourage Nigerian 
participation in all projects, operations and 
transactions in such industries, and improve 
the expertise of Nigerians in the industry.  
An example of a local content law is the  
Nigerian Oil and Gas Industry Content  
Development Act 2010 while an example 
of a local contention regulation in Nigeria  
is the Regulations on National Content  
Development for the Power Sector, 2014  
issued by the Nigerian Electricity Regulatory 
Commission.
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Use Act of 1978 (“the Act”). Under s 1 of  
the Act, land in the territory of each State  
(except land vested in the Federal government 
or its agencies) is vested in the Governor of  
the State, who holds it in trust for the use  
and benefit of all Nigerians. Currently, in  
Nigeria, aliens (i.e. non-Nigerians) cannot apply 
for and obtain a customary or statutory right 
of occupancy in any land within the territory  
of any state in Nigeria in their personal  
capacities. In the case of Huebner v. A.I.E. &  
P.M. Co. Ltd (2017) 14 NWLR (pt. 1586) 
397, the Nigerian Supreme Court held that  
foreigners may only acquire leases for a term 
of 3 years or less, or yearly tenancies. However,  
a foreign investor may be able to acquire  
real property indirectly, through a company  
incorporated in Nigeria subject to the payment 
of stamp duty, registration and obtaining the 
consent of the Governor of the State where  
the land is situated.

In Lagos State, the Acquisition of Lands by  
Aliens Law of Lagos State 1971, Cap 2  
Revised Law of Lagos State 2017, (“the Aliens 
Law”) provides the framework within which 
aliens may acquire interests in or rights over  
any land within the territory of Lagos State. 
Under the Aliens Law, an alien may not  
acquire any interest or right in or over land in  
Lagos State unless the transaction under  
which the interest or right is acquired has  
been previously approved in writing by the  
Governor. In respect of corporate entities, a  
corporate entity is an alien where the majority  
of its shares are held by non-Nigerian citizens.

13. Are there any processes in your 
jurisdiction that can block foreign 
investment under specific circumstances? 

Under the NIPC Act [ss 17 and 18], all business  
sectors are open to foreign participation  
except businesses contained in the negative 
list. The negative list refers to investment in  
industries considered crucial to national  
security, which is precluded to both Nigerian  
and foreign investors. The negative list limits 
foreign participation in the following: 

(i)

(ii)

(iii)

(iv)

The NIPC Act allows for one hundred per 
cent (100%) foreign ownership of firms and  
companies in all sectors of the Nigerian economy. 

Activities that seek to change the structure 
of control of a company are subject to review  
and approval by the relevant government 
agencies in Nigeria. For instance, mergers and 
acquisitions are subject to the approval of the 
Federal Competition and Consumer Protection 
Commission to ensure that there is healthy 
competition in the sector. The Companies  
Affairs Commission also requires notification  
and review of significant changes in the  
shareholding structure of companies in Nigeria. 

14. What foreign currency or exchange  
controls should foreign investors be  
aware of? 

Foreign investors are free to import capital  
into Nigeria through an authorised dealer and 
by obtaining a Certificate of Capital Importation 
(“CCI”) in accordance with the Foreign Exchange 
(Monitoring and Miscellaneous Provisions) 
Act Cap F34 LFN 2004 (“FEMMP Act”) and the 
NIPC Act. An authorised dealer is any Nigerian 
bank licensed by the Central Bank of Nigeria 
(“CBN”) to deal in foreign exchange under the 
provisions of the FEMMP Act. Foreigners are 
also allowed to repatriate their remuneration  
without any restrictions once they have  
obtained a CCI. 

The FEMMP Act [ss 15 and 16] permits any 
person to invest in the Nigerian economy  
with foreign currency or capital, regardless 
of the residence or nationality of the investor.  
It establishes an autonomous foreign exchange 
market where transactions in foreign exchange 
can be conducted. The FEMMP Act also  
provides for the monitoring and supervision  
of transactions conducted in the foreign  
exchange market. Under the FEMMP Act,  
any person may invest in any enterprise or  
security with foreign currency or capital  
imported into Nigeria through an authorised 
dealer. 

Production of arms and ammunition;

Production of and dealing in narcotic drugs 
and psychotropic substances;

Manufacture of military/paramilitary wears 
and accoutrements; and

Participation in coastal and inland shipping.
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Repatriation of foreign capital is unconditional  
and is not subject to any further approval  
i.e. foreign currency imported into Nigeria 
and invested in any enterprise is guaranteed  
unconditional transferability of funds through 
an authorised dealer in freely convertible  
currency provided the capital was also brought 
into the country through an authorised dealer.  
This is in relation to dividends or profits  
attributable to the investment, payments in 
respect of loan servicing where a foreign loan 
has been obtained, and remittance of proceeds  
and other obligations in the event of sale  
or liquidation of the enterprise or any interest 
attributable to the investment. Applications  
for remittance of capital, profits and dividends  
are to be made to the authorised dealer.  
Naturally, unconditional repatriation of foreign 
currency is subject to payment of all relevant 
taxes to the Nigerian Government.

While repatriation is unconditional, it useful  
to point out that repatriation may be fettered 
by the foreign exchange market where there  
is a shortage of foreign exchange. The Central 
Bank of Nigeria has recently taken measures  
to defend the Naira, which measures have  
temporarily restricted the ease with which  
foreign capital may be repatriated from Nigeria. 

15. Are there any restrictions, approval 
requirements or potential penalties if 
a foreign investor withdraws their 
investment in your jurisdiction? 

The only applicable approval requirements for 
foreign investors to withdraw their investment 
in Nigeria are the general approval requirements 
applicable in share or asset transfers. These  
include approvals by the Securities and Exchange  
Commission, (“SEC”) and the Federal Consumer  
& Consumer Protection Commission (“FCCPC”). 
There are also sector-specific approval  
requirements such as approval by the  
Central Bank of Nigeria in the financial  
services sector, the Nigerian Communications 
Commission in the communications sector,  
and the requirement for consent in the oil 
and gas industry, maritime industry and free  
trade zones for certain divestitures.

16. What contract enforcement and 
investor protection mechanisms are in 
place in your jurisdiction, if any? 

Contract Enforcement Mechanisms
Nigeria recognises a broad range of dispute 
resolution options for the enforcement of  
contracts. In the event that disputes arise in  
a contract, the parties to the contract have  
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recourse to alternative dispute resolution 
(“ADR”) mechanisms or the Nigerian courts  
to enforce the contract. Contractually  
specified dispute resolution mechanisms are 
recognised and enforced by Nigerian courts. 
The Arbitration and Conciliation Act, Cap  
A18, Laws of the Federation of Nigeria 2004, 
is the major law that governs arbitration and 
other forms of ADR in Nigeria. Where the  
parties are unable to settle their dispute by  
ADR, recourse may be had to the Nigerian  
Courts, some of which have dedicated  
fast-track procedures for commercial disputes  
above a certain amount. Foreign judicial  
judgments and awards given by foreign  
arbitral tribunals may also be recognized and 
enforced on application to the appropriate  
Nigerian court.

Investor Protection Mechanisms
Some of the key guarantees and incentives 
available to foreign investors in Nigeria include 
free repatriation of capital and a guarantee 
against government expropriation of foreign 
investment. Investors are guaranteed that  
their assets will not be nationalised, expropriated  
or sequestered.

To promote foreign investments in Nigeria, 
there are several foreign investor protection 
mechanisms available under applicable laws. 
The NIPC Act for instance provides a guarantee  
against expropriation or nationalisation of  
any enterprise by any government in Nigeria,  
unless the acqui¬sition is in the national  
interest or for a public purpose and under  
a law which makes provision for the payment  
of fair and adequate compensation. The Act  
also stipulates that no person shall be  
compelled by law to surrender his interest  
in the capital of any enterprise to any other  
person. Further, the Act accords a right of  
access to the courts for the determination of  
an investor’s interest or right and/or the  
amount of compensation to which such an  
investor is entitled.

As a further protection, any dispute arising  
between Nigeria and the foreign investor will  
be settled by a mechanism chosen by  
the foreign investor such as international  
arbitration under the International Centre for 
Settlement of Investment Disputes. 

17. Does your jurisdiction have any bilateral  
or multilateral investment protection 
treaties with Asia-Pacific jurisdictions that 
are commonly used for investing into the 
country? 

Nigeria is a contracting party to the ICSID  
Convention.  Having signed it on July 13 1965, 
the Convention entered into force in Nigeria 
on October 14 1966. Nigeria has thirty (30) 
Bilateral Investment Treaties (BITs) of which  
15 BITs are currently in force. Nigeria has  
bilateral investment treaties with China  
(27 August 2001), the Republic of Korea  
(27 March 1998), and the Taiwan Province  
of China (7 July 1994). These treaties guard 
the rights of citizens in the contracting  
States against expropriation, repatriation of 
investment and returns, and compensation  
for losses caused by riots, wars and other  
conflicts to the same degree that the  
contracting states would compensate its  
citizens. In addition, the Federal Government  
of Nigeria is implementing a series of reforms  
of the country’s BIT’s to attract responsible,  
inclusive, balanced, and sustainable investment. 

18. What intellectual property rights 
protection are available in your jurisdiction 
to foreign investors? 

Intellectual Property rights available to  
foreign investors in Nigeria can be found in  
the extant laws for IP protection. These include:

(a)

(b)

The Copyrights Act Cap C28 LFN 2004,  
under which copyright protection is  
conferred on every work from the time the 
work was made for a period of 50-70 years 
following the death of the author or from  
the year the work was published.

The Patent and Designs Act Cap P2 LFN 
2004, which guarantees an exclusive right, 
secured for a period of 20 years from the 
date of the filing of the patent application 
upon registration of a patent. During the  
20-year period, registration must be  
renewed annually by lodging the relevant  
application and paying the prescribed  
fee not later than the due date at the  
Trademarks, Patents and Designs Registry. 
The Patent and Designs Act also provides  
for “industrial design” which is described  
in the Act. An industrial design shall be  
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(c)

  

19. Are there any environmental policies 
and regulations that (potential) foreign 
investors should be aware of prior to or 
throughout the investment process in your 
jurisdiction? 

There are a number of environmental protection 
policies, legislations and regulations applicable  
in Nigeria including but not limited to:

(i)

(ii)

(iii)

(iv)

(v)

20. Are there any government agencies 
or non-governmental bodies that 
(potential) foreign investors can turn to 
for more information on investment in 
your jurisdiction? 

The Nigerian Investment Promotion Commission  
(NIPC) is the principal government agency  
in Nigeria that coordinates and promotes  
investment in Nigeria. The NIPC has created 
a One-Stop Investment Centre which brings 
together all the relevant government agencies  
in one location to provide information and  
fast track services to potential investors. It 
aims to simplify the business entry processes  
for foreign investors by eliminating the  
administrative bottlenecks that are involved  

effective for five years from the date of  
the application for registration in the first  
instance and may be renewed for two  
further consecutive periods of five years 
each.

Trade Marks Act Cap T13 LFN 2004: This 
protects any mark, words, design, device, 
label, numerals or combinations of these  
for a period of 7 years from the date of  
registration. After this period, it may be  
renewed for a subsequent period of 14 
years. 

Nigeria is also a signatory to and has ratified  
several international intellectual property  
protection treaties such as the Paris  
Convention for the Protection of Industrial 
Property; the Berne Convention; the Rome 
Convention (Performers, Producers of  
Phonograms and Broadcasting Organisations); 
the Patent Law Treaty (ratified in April 2005) 
and the Patent Cooperation Treaty (ratified 
in May 2005).

The Environmental Impact Assessment 
(“EIA”) Act 1992 Cap E12 LFN 2004, which 
outlines the general principles, procedures, 
and methods of environmental impact  
assessments to be carried out in various 
sectors. The Act mandates anyone that  
intends to undertake any activity that could 
affect the environment, to first take the  
environmental effect of those activities  
into account, and  establishes the criterion 
and procedures to be used.

The National Oil Spill Detection and  
Response Agency (NOSDRA) Act 2006, 
which established the National Oil Spill  
Detection and Response Agency (“NOSDRA”)  
charged with the responsibility for  
preparedness, detection and response to 
all oil spillages in Nigeria and for executing  
the National Oil Spill Contingency Plan 

(NOSCP). Its mandate is to prevent (and  
control the effects of) oil spillage in the  
country. 

The National Environmental Standards  
and Regulations Enforcement Agency  
(Establishment) Act 2004, which established 
the National Environmental Standards and 
Regulations Enforcement Agency (“NESREA,  
responsible for protecting and developing 
the environment, biodiversity conservation 
and sustainable development of Nigeria’s 
natural resources in general.  

Harmful Waste (Special Criminal Provisions 
etc) Act 1988 Cap H1 LFN 2004, which  
prohibits the carrying, depositing, and 
dumping of harmful waste on Nigeria’s  
land and territorial waters, as well as all  
activities relating to the purchase, sale,  
importation, transportation, deposit, storage 
of harmful waste. 

Endangered Species (Control of International 
Trade and Traffic) Act Cap E9 LFN 2004: 
This provides for the conservation and  
management of wildlife and the protection  
of endangered species, as required under 
certain international treaties.

Nigeria is also a signatory to the Paris  
Agreement on Climate Change and on  
2 October 2020, the Nigerian President  
announced that he has signed Nigeria’s  
ratification instrument of the Doha  
Amendment of the Kyoto Protocol to the 
United Nations Framework Convention on 
Climate Change.
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in dealing with the agencies one after the  
other. The agencies included under this  
umbrella are the Corporate Affairs Commission  
(CAC); which is Nigeria’s company registry,  
Central Bank of Nigeria, Nigerian Immigration 
Service, Federal Inland Revenue Service and  

so on. 

21. Have there been any recent proposals 
for reforms or regulatory changes that 
will impact foreign investment in your 
jurisdiction? 

There are several regulatory reforms that  
have taken place recently that will potentially 
impact foreign investment in Nigeria. These  
include the:

(a)

(b)

Companies and Allied Matters Act 2020: 
was recently passed by the Nigerian Federal 
Government. CAMA 2020 makes significant 
changes to the extant legal framework on 
companies’ issues and corporate governance  
matters and has addressed some of  
the obstacles that impeded the smooth  
registration and operation of companies  
in Nigeria. One major initiative under the 
2020 Act is the recognition of the right 
of a single shareholder to incorporate a  
private company. This potentially enables  

a foreign investor to own a company in  
Nigeria without seeking the assistance of 
a local partner. The Act has also changed  
the regime for the application for exemption 
from registration in certain instances. Under 
the repealed 1990 Act, such applications 
were required to be made directly to the 
President of Nigeria. The new Act has now 
vested the power of granting such exemption 
to the Minister of Trade and Investments. 
This would potentially make the application  
process much more seamless. Another 
change in the new Act is the introduction 
of virtual meetings for private companies, 
electronic signatures, and the recognition 
of electronic share transfers. The legislation  
also provides for the establishment of  
Limited Liability Partnerships (LLPs) and 
Limited Partnerships (LPs) which combines  
the organisational flexibility and tax  
status of a partnership with the limited  
liability of members of a company.

Finance Act 2020: has introduced Digital  
Tax and expands the scope of the Value  
Added Tax (VAT) regime to include the  
supply of goods and services in the  
digital economy, including intangible goods. 
The implication of this provision is that  
non-resident companies that supply digital  
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(c)

(d)

(e)

(f)

22. Are there any other features regarding 
foreign investment in your jurisdiction or 
in Asia that you wish to highlight? 

No.

23. What changes in foreign investment 
law have been implemented in light of 
current events? Are there any “new normal” 
practical tips in your jurisdiction parties 
should be aware of when dealing with for-
eign investments?

The Central Bank of Nigeria recently  
announced plans to implement a more  
unified and flexible foreign exchange rate  
regime. This was contained in a letter by  
the Governor of the Central Bank of the  
Nigeria and the Minister of Finance to the  
International Monetary Fund (IMF) while  
requesting the recently approved loan of  
$3.4 billion via a Rapid Financial Instrument  
to Nigeria. The loan was sought to aid the  
country in its battle with the Covid-19  
pandemic and the crash in crude oil prices.  
According to these officials, the plan will  
increase government revenue to 15% of  
GDP and ensure a move to cost-reflective  
electricity tariffs by 2021.

goods for the benefit of the Nigerian  
population must now also pay VAT in  
Nigeria. 

Federal Competition and Consumer  
Protection Act 2019: was signed into law in  
2019 and has repealed the Consumer  
Protection Act and some provisions of the  
Investment Securities Act covering the  
control of mergers. The Act establishes  
the Federal Competition and Consumer  
Protection Commission (“FCCPC”), which 
has the authority to regulate and approve  
mergers including Joint Ventures. The  
FCCPC issued guidelines for Foreign to  
Foreign Mergers with a Nigerian  
Component, that have an impact on  
Nigeria and prescribed a new payment 
regime for the processing fees payable  
in respect of such transactions. Upon 
payment of the prescribed fees, the 
guidelines also provide an accelerated  
process for foreign to foreign merger filings. 

Central Bank of Nigeria Foreign Exchange 
Manual 2018: is a guide to authorised  
dealers, authorised buyers, and the public  
on processing foreign exchange transactions.  
The manual lays out the provisions for  
transactions that are eligible for obtaining 
foreign exchange from the Official Market 
as well as the documentation required  
to access the Official Market.  The Manual  
also sets out the requirements for  
obtaining an electronic certificate of capital  
importation. The certificate of capital  
importation is required by foreign investors 
inflowing capital to Nigeria, to access the  
Official Market when repatriating principal, 
interest, dividends etc in relation to the  
capital invested in Nigeria.

Presidential Ease of Business Enabling  
Business Environment Council: established  
to remove critical bottlenecks and constraints 
to doing business in the country and make 
Nigeria a progressively easier place to  
do business, thrive and attract foreign  
investment. One of such reforms is the  
passing of the new Companies and Allied 
Matter Act 2020.

In the banking sector, the Nigerian National  
Assembly has recently passed a Bill for an  
Act to repeal the Banks and Other Financial  
Institutions Act, 2004 and re-enact the  

Banks and other Financial Institutions  
Act, 2020. The Bill contains several novel  
provisions to regulate banking and  
businesses of other financial institutions  
and most notably, brings financial technology 
companies within its purview.
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2. What foreign investment legislation is in 
place in your jurisdiction (e.g. Foreign 
Investment Law or Foreign Investment 
Catalogue)? Please provide a brief 
overview of such legislation. 

(a)

1. What are the main reasons foreign 
investors invest in your jurisdiction? 

Vietnam has the following advantages:

(a)

(b)

(c)

(d)

(e)

(f)

Jurisdiction: VIETNAM

Vietnam has a favorable geographical location. 
It has a long coastline, which is near to the 
main international transportation routes, and 
is located in the middle of Southeast Asia. 

Vietnam has political stability. It does not 
have any demonstrations, civil wars, coups, 
and/or political crises. The politics of Vietnam  
is stable and this ensures its consistent  
policy of economic development.

Vietnam practises an open economic  
policy towards foreign investors. It always  
welcomes and encourages foreign investors 
by way of updating and amending regulations  
on investment, exemptions from and/or  
reductions of taxes and fees for lease  
and/or use of land, etc.

Vietnam’s infrastructure has been gradually  
improved. Recently, the Government of  
Vietnam and its local authorities have  
actively implemented investment incentive 
policies in order to attract resources for  
investment into main infrastructure and  
roads, airports and roads to border gates, 
borders, and economic and industrial  
zones, etc.

Vietnam boasts a young, competitive, and 
qualified human resource through its people.  
It is a country with a young population,  
approximately 88% of which is between  
the ages of 25 and 59.

Vietnam is a member of the Word Trade  
Organization. To date, Vietnam has entered 
into multiple free trade agreements with 
other countries which include the following: 
the Japan-Vietnam Economic Partnership 
Agreement (JVEPA); Vietnam – Eurasian  
Economic Union (EAEU) Free Trade Agreement; 

ASEAN Trade in Goods Agreement; ASEAN 
- Korea Free Trade Agreement (AKFTA); 
ASEAN-Australia-New Zealand Free Trade 
Agreement; Vietnam - Chile Free Trade 
Agreement (VCFTA); and European - Vietnam  
Trade Agreement (EVFTA). In addition,  
Vietnam has executed various agreements  
for the avoidance of double taxation  
and prevention of tax evasion on taxable  
income with over 75 countries (until  
10 August 2016) for the purpose of  
protection of income tax of foreign  
investors.

The 2020 Law on Investment

The 2020 Law on Investment is effective 
from 1 January 2021, replaces the 2014  
Law on Investment, and regulates  
activities of foreign investments in Vietnam,  
comprising:

•

•

•

•

Industries and trades in which business 
investment is prohibited; industries and 
trades in which business investment is 
conditional; and industries and trades, 
and market approach conditions for  
foreign investors; 

Investment incentives and support; 
and special investment incentives and  
support;

Forms of foreign investment in Vietnam; 
sequence and procedures for investment 
registration and issuance of Investment 
Registration Certificates;

Investment projects which must obtain 
investment policy approval from the  
National Assembly, the Prime Minister, or 
the provincial People’s Committee; and
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Additionally, foreign investors are not permitted 
to carry out the following business investment 
activities in Vietnam:

•

•

•

•

•

•

•

•

Regulations on market approach conditions 
for foreign investors and industries and trades 
in which business investment is prohibited are 
consistently applied in Vietnam and there is  
no difference in such application at local levels  
of government.

4. What are the most common business 
vehicles for foreign investors? How long 
do they take to be set up? What are the key 
requirements for the establishment and 
operation of these vehicles? 

Pursuant to the 2020 Law on Investment, foreign  
investors are permitted to carry out investment 
activities in Vietnam in the following forms:  
(i) investment for establishment of an economic  
organization; (ii) investment in the form of   
capital contribution, or purchase  of  shares, 
or purchase of a capital contribution portion;  
(iii) investment in the form of a business  
co-operation contract; (iv) implementation of 
an investment project; and (v) new investment 
forms and forms of economic organizations  
as stipulated by the Government. 

(b)

3. What restrictions are placed on foreign 
investment? Does this differ at local levels 
of government? 

Foreign investors must satisfy the market  
approach conditions stipulated in the List of  
industries and trades for which market  
approach is restricted for foreign investors 
which was announced by the Government, and 
comprises:

•

•

•

•

•

•
 

Implementation of investment projects,  
operational duration of investment projects,  
assignment of investment projects, and 
termination of operation of investment 
projects. 

The 2020 Law on Public Private Partnership 
(PPP) Investment Form (the “Law on PPP”)

The Law on PPP, passed on 18 June 2020 
and effective from 1 January 2021, regulates 
investment activities in the form of public 
private partnership. Investment in the form 
of Public Private Partnership (PPP) means 
the investment form which is performed  
on the basis of definite-term co-operation 
between the State and a private investor  
via signing and implementation of a PPP 
project contract aimed at attracting private 
investors to participate in the PPP project. 
The selection of foreign investors shall be 
applicable to all PPP projects, except for  
the projects in industries and trades  
for which there has not yet been a market  
approach for foreign investors in accordance 
with the law on investment; and except for 
the projects where national defence and  
security requirements and protection of 
State secrets must be ensured.

Ratio of foreign investors’ ownership of  
charter capital in economic organizations; 

Forms of investment;

Scope of investment activities;

Capacity of investors and partners participating  
in the investment activity;

Other conditions pursuant to the provisions  
of laws and resolutions of the National  
Assembly, ordinances and resolutions of  
the Standing Committee of the National 
Assembly, decrees of the Government and 
international treaties of which the Socialist 
Republic of Vietnam is a member.

Business in drugs stipulated in Appendix I  
to the 2020 Law on Investment;

Business in prohibited chemicals and minerals  
stipulated in Appendix I to the 2020 Law  
on Investment;

Business in specimens of wild fauna and flora 
species exploited from nature as stipulated  
in Appendix I to the Convention on  
International Trade in Endangered Species 
of Wild Fauna and Flora; and specimens  
of endangered, precious and rare forest  
fauna, flora and aquatic fauna species of 
Group I exploited from nature as stipulated  
in Appendix III to the 2020 Law on  
Investment;

Business in prostitution;

Human trafficking; trading tissues, corpses, 
human organs or foetuses; 

Business activities relating to asexual human 
reproduction;

Trading firecrackers;

Debt recovery business services.
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(iii)

The forms referred to in (i), (ii) and (iii) above 
are the common forms of investment selected  
by foreign investors. These forms have the  
following requirements and timelines for 
establishment and registration:

(i)

(ii)

Investment for establishment of an economic 
organization: 

Requirements: Foreign investors establishing 
an economic organization must satisfy the 
conditions on market approach applicable  
to foreign investors. Before establishing  
an economic organization, a foreign investor  
must have an investment project and perform  
the procedures for issuance of the Investment 
Registration Certificate (the “IRC”), except  
in the case of establishment of a small or 
medium-sized creative start-up enterprise 
or creation of a creative start-up investment 
fund in accordance with the law on support 
for small and medium-sized enterprises. 
From the date of issuance of an Enterprise 
Registration Certificate, the economic  
organization established by a foreign  
investor shall be the investor implementing  
the investment project in accordance  
with the IRC. 

In case where a foreign investor’s investment  
project is subject to investment policy  
approval, such investor must apply for an  
investment policy approval before such  
investor requests the issuance of the IRC.   

Timeline: Assuming that all documents 
required by relevant authorities are duly 
submitted and no further information is  
required, the timeline is as follows:

•

•

•

Investment in the form of capital contribution,  
or purchase of shares, or purchase of a  
capital contribution portion: 

Small and medium-sized creative start-up 
enterprises, and creative start-up investment 
funds: 3-5 working days;

Investment projects not in the category 
requiring an investment policy approval: 
1-3 months, subject to specific business 
lines; and

Investment projects in the category  
requiring an investment policy approval:  
at least 2 months, subject to specific  
business lines and investment project.

Requirements: A foreign investor shall  
conduct the procedures to register its  
capital contribution to, or purchase of 
shares, or purchase of a capital contribution 
portion in an economic organization prior  
to the change of members or shareholders  
if it falls within one of the following cases: 

•

•

•

Timeline: Assuming that all documents 
required by relevant authorities are duly 
submitted and no further information is  
required, the timeline is from 21 to 60 days 
depending on specific business lines of  
the economic organization. 

Investment in the form of a business  
co-operation contract:

Requirements: A business co-operation 
contract (hereinafter referred to as BCC 
contract) means a contract signed between 
investors in order to co-operate in business 
 

The capital contribution, or purchase  
of shares, or purchase of a capital  
contribution portion results in an increase 
in the ownership ratio of foreign investors  
in the economic organization doing  
business in an industry or trade for  
which market approach is conditional  
for foreign investors;

The capital contribution, or purchase  
of shares, or purchase of a capital  
contribution portion results in the  
foreign investor(s) and/or economic  
organization(s) stipulated in sub-clause 
(a), (b) and (c) of Article 23.1 of the  
2020 Law on Investment holding more 
than 50% of the charter capital of the 
economic organization in the following 
cases: increasing the ownership ratio  
of charter capital of foreign investors 
from below or equal to 50% to more 
than 50%; increasing the ownership ratio  
of charter capital of foreign investors  
who have already owned more than  
50% of the charter capital in the  
economic organization;

The foreign investor contributes capital  
to or purchases shares or a capital  
contribution portion in an economic  
organization which has a land use right 
certificate for land on an island or on 
a coastal or border commune, ward or 
town or in another area which affects  
national defence and security.
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(b) The investment projects required to obtain  
the IPA from the Prime Minister of the  
Government include: 

(i) Investment projects regardless of capital 
sources in any one of the following cases:

•

•

•

•
 

•

5. Under what circumstances are foreign 
investments subject to government 
approvals? What is the process and 
timeline for such approvals? 

The investment projects required to obtain  
investment policy approvals (the “IPA”) of  
competent authorities comprise: 

(a)

and to share profit or products in accordance 
with law without establishing an economic 
organization. In respect of BCC contracts 
signed between domestic and foreign  
investor/investors, the procedures for  
issuance of the IRC shall be carried out.  
The issuance of the IRC in this case shall be 
conducted in the same manner applicable to 
the case of investment in the establishment  
of an economic organization mentioned 
above.

Timeline: Assuming that all documents 
required by relevant authorities are duly 
submitted and no further information is  
required, the timeline is from 1 to 3 months, 
subject to specific business lines.

The investment projects required to obtain 
the IPA from the National Assembly:

(i)

(ii)

(iii)

Investment projects with a significant 
effect on the environment or with a  
potentially serious effect on the  
environment, including nuclear power  
plants; investment projects with a  
requirement for conversion of the  
land use purpose of special-use forest  
land, of upstream protective forest  
or of border protection forest of  
50 hectares or more; or of protective 
forest as a windbreak, shelter from  
flying sand or breakwater/protection 
from sea encroachment of 500 hectares  
or more; or productive forest of  
1,000 hectares or more.

Investment projects with a requirement 
for conversion of the land use purpose 
for wet rice cultivation on two harvests  
or more in an area of 500 hectares  
or more.

Investment projects with a requirement 
for relocation and resettlement of 20,000 
people or more in mountainous areas  
or 50,000 people or more in other areas.

Investment projects which require  
application of a special mechanism or 
policy which needs to be decided by the 
National Assembly.

(iv)

Process and timeline: An application dossier 
for the IPA shall be sent to the Ministry of 
Planning and Investment (the “MPI”).  Within  
15 days from the date of receipt of the  
complete application dossier, the MPI 
shall report the application dossier to the  
Prime Minister of the Government for  
establishment of a State Appraisal Council.  
Within 90 days from the date of its  
establishment, the State Appraisal council 
shall organize appraisal of the application 
dossier and prepare an appraisal report  
for submission to the Government. No later  
than 60 days prior to the opening date  
of a session of the National Assembly, the 
Government shall prepare and send the  
application dossier for the IPA to the  
National Assembly’s agency presiding over 
verification. The National Assembly shall 
consider and pass a resolution on approval  
of investment policy.

Investment projects with a requirement 
for relocation and settlement of 
10,000 people or more in mountainous 
areas or 20,000 people in other areas;

Investment projects for new construction  
of: airports and airfields; landing  
runways of airports and airfields;  
passenger terminals of international 
airports; cargo terminals of airports 
and airfields with a capacity of at  
least one million tones per year;

New investment projects for passenger 
aviation transport business;

Investment projects for new construction 
of ports and port areas of specialized 
seaports; ports and port areas with 
a scale of investment capital of VND 
2,300 billion or more belonging to 
Grade 1 seaports; 

Investment projects for processing of 
petroleum;
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(ii)

(iii)

(iv)

Process and timeline: An application dossier 
for the IPA shall be sent to the MPI. Within 
3 working days from the date of receipt of 
the complete application dossier, the MPI  
shall send the application dossier to relevant 
State authorities to seek for their opinions  
on the items of appraisal. Within 15 days 
from the date of receipt of the application  
dossier, the authorities in charge shall  
provide their appraisal opinions on the  
items falling within the scope of their State 

•

•

•

Investment projects of foreign investors  
in the following sectors: business  
of telecommunications services with  
network infrastructure; and afforestation, 
publication and press.

Investment projects which fall within  
the authority of two or more provincial 
People’s Committees to provide the IPA.

Other investment projects falling within 
the authority of the Prime Minister of 
the Government to provide the IPA or  
to make an investment decision as  
stipulated by the laws.

(c)

Investment projects which include 
business of betting and casinos,  
excluding business in electronic 
games with prizes for foreigners;

Investment projects for construction  
of residential housing (for sale, lease 
or hire purchase) and urban areas 
in the following cases: investment 
projects with a land use scale of  
50 or more hectares or below  
50 hectares but with a population  
of 15,000 or more people in an 
urban area; investment projects  
with a land use scale of 100 or more  
hectares or below 100 hectares but  
with a population of 10,000 or  
more people in a non-urban area;  
investment projects regardless of  
the size of the land area or population 
but within the scope of protection 
of relics recognized by competent  
authorities as national monuments  
or special national monuments;

Investment projects for construction  
and commercial operation of  
infrastructure in industrial zones  
and export processing zones.

management to the MPI. Within 40 days 
from the date of receipt of the application 
dossier, the MPI shall organize appraisal  
of the application dossier and prepare 
an appraisal report for submission to the  
Prime Minister of the Government for  
the IPA. The Prime Minister shall consider  
and provide the IPA if the application  
dossier is approved.

The investment projects required to obtain  
the IPA from the provincial People’s  
Committee:

(i)

(ii)

(iii)

(iv)

Investment projects requesting the State  
to allocate or lease land not via an  
auction or tendering for or on receipt  
of an assignment, and investment  
projects requesting permission to  
convert land use purpose, except for  
cases of land allocation, land lease or 
permission to convert land use purpose 
by family households or individuals  
not within the category requiring a  
written approval from the provincial  
People’s Committee as prescribed by  
the law on land;

Investment projects for construction 
of residential housing (for sale, lease  
or hire purchase) and urban zones  
in the following cases: investment  
projects with a land use scale below  
50 hectares and with a population  
below 15,000 people in an urban area; 
investment project with a land use  
scale below 100 hectares and with  
a population below 10,000 people in  
a non-urban area; investment projects 
regardless of the size of the land area  
or population but within a restricted  
development area or within an historical 
inner area (determined in urban master  
planning projects) of a special-grade  
urban area;

Investment projects for construction and 
commercial operation of golf courses;

Investment projects of foreign investors 
and foreign-invested economic organizations 
implemented on islands and border or 
coastal communes, wards or towns; and 
in other areas affecting national defence 
and security.
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6. What sectors are heavily regulated or 
restricted in your jurisdiction, if any? 
Conversely, what are some of the more 
open or unrestricted sectors, if any?

(a)

(b)

Process and timeline: An application dossier  
for the IPA shall be submitted to the  
investment registration authority. Within  
35 days from the date of receipt of the  
complete application dossier, the investment  
registration authority must notify the  
foreign investor of the result of such dossier.

Foreign investors are not permitted to  
carry out the following business investment  
activities which are prohibited in Vietnam  
and comprise: 

(i)

(ii)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

Additionally, foreign investors are required 
to satisfy the market approach conditions, 
and business investment conditions applicable  
to industries and trades as stated in the  
List of industries and trades in which  
business investment is conditional promulgated 
together with the 2020 Law on Investment.

Objects entitled to investment incentives 
comprise:

(i)

Business in drugs stipulated in Appendix 
I to the 2020 Law on Investment;

Business in prohibited chemicals and 
minerals stipulated in Appendix I to the 
2020 Law on Investment;

Business in specimens of wild fauna  
and flora species exploited from nature  
as stipulated in Appendix I to the  
Convention on International Trade in 
Endangered Species of Wild Fauna and 
Flora; and specimens of endangered, 
precious and rare forest fauna, flora  
and aquatic fauna species of Group I  
exploited from nature as stipulated in  
Appendix III to the 2020 Law on  
Investment;

Business in prostitution;

Human trafficking; trading tissues,  
corpses, human organs or foetuses;

Business activities relating to asexual  
human reproduction;

Trading firecrackers;

Debt recovery business services.

(ii)

(iii)

(iv)

(v)

(vi)

(vii)

Investment projects in industries and 

trades as stated in the List of preferential  
investment industries and trades  
promulgated by the Government;

Investment projects located in preferential 
investment geographical areas as stated  
in the List of preferential investment 
geographical areas promulgated by the 
Government;

Investment projects with a scale of  
capital being VND 6,000 billion or  
more, of which at least VND 6,000 billion 
is disbursed for a period of 3 years from 
the date of issuance of the Investment 
Registration Certificate or investment 
policy approval, and satisfying one of  
the following criteria: having a total  
minimum turnover of VND 10,000 billion  
per year in no later than 3 years from 
the year in which [such projects] have 
turnover, or employing more than  
3,000 employees;

Investment projects for construction of 
social residential housing; investment  
projects located in rural areas and  
employing 500 employees or more;  
investment projects employing disable 
people in accordance with the law on  
the disabled;

Hi-tech enterprises, scientific and  
technological enterprises, and scientific 
and technological organizations; projects  
with transfer of technologies on the 
List of technologies encouraged to be 
transferred in accordance with the law 
on transfer of technologies; technology 
incubators, scientific and technological 
enterprise incubators in accordance 
with the law on high-tech or the law on 
science and technology; and enterprises  
producing and providing technologies,  
equipment, products and services serving  
the requirements for environmental  
protection as stipulated in the law on  
environmental protection;

Innovative start-up investment projects,  
innovative renovation centres, and research 
and development (R&D) centres;

Investment in commercial operation of 
product distribution chains of small and 
medium-sized enterprises; investment 
in commercial operation of technical  
establishments [facilities] supporting small  
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8. What grants or incentives are on offer to 
foreign investors, if any? 

The objects mentioned in sections (b) and (c)  
in Question 6 above shall be entitled to the  
following investment incentives and support:

(a)

(b)

(c)

7. Are there any restrictions on doing 
business with certain countries or 
territories in your jurisdiction? 
(For example, sanctions) 

There is no restriction on doing business  
with any countries or territories in Vietnam.  
However, foreign investors conducting  
investment activities in Vietnam must comply  
with the provisions of the 2020 Law on  
Investment and the provisions of relevant  
specialized laws. 

and medium-sized enterprises, and small 
and medium-sized business incubators;  
and investment in commercial operation 
of a co-working space for supporting 
small and medium-sized creative start-up 
enterprises in accordance with the law 
on support for small and medium-sized 
enterprises.

Objects to which special investment  
incentives and support are applicable: 

The Government shall decide to apply  
levels of special investment incentives 
and support with a view to encouraging  
development of a number of investment  
projects with great impact on socio-economic  
development. Objects to which special  
investment incentives and support are  
applicable include: 

(i)

(ii)

Investment projects for the establishment  
(including expansion of such newly  
established projects) of creative renovation 
centres and R&D centres with the total 
investment capital of VND 3,000 billion 
or more and disbursing at least VND 
1,000 billion within 3 years from the  
date of issuance of the Investment  
Registration Certificate or investment 
policy approval; and national creative 
renovation centres established pursuant 
to a decision of the Prime Minister;

Investment projects in specially preferential 
investment industries and trades with 
the amount of investment capital of VND 
30,000 billion or more and disbursing  
at least VND 10,000 billion within  
3 years from the date of issuance of  
the Investment Registration Certificate 
or investment policy approval.

Forms of investment incentives comprise:

(i)

(ii)

(iii)

(iv)

Investment incentives shall be applied to 
new investment projects and expanded  
investment projects. Specific levels of  
incentives in respect of each type of  
investment incentives shall comply with  
the laws on taxation, accounting and land. 
Investment incentives shall not be applied  
to the following investment projects:

•

•

•

Corporate income tax (CIT) incentives, 
comprising application of a lower rate  
of CIT than the normal tax rate for a  
definite period or for the whole duration  
of implementation of the investment 
project; and exemption from and  
reduction of tax and other incentives  
in accordance with the law on CIT;

Exemption from import duty on goods 
imported to form fixed assets; or on  
raw materials, supplies and components  
imported for production in accordance 
with the law on import and export duties;

Exemption from and reduction of land 
use fees, land rent and land use tax;

Accelerated depreciation and increase  
in the amount of deductible expenses 
when calculating taxable income.

Investment projects for exploitation of 
minerals;

Investment projects for production 
of and/or trading in goods or services  
subject to special consumption tax  
stipulated by the Law on Special  
Consumption Tax, except for projects  
of manufacture of automobiles, aircrafts 
and yachts;

Investment projects for construction  
of commercial residential housing in 
accordance with the law on residential 
housing.

Forms of investment support include:

(i) Support for development of systems  
of technical infrastructure and social  
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land, construction, environment, labour and 
commerce in accordance with the “single door 
and onsite” mechanism, in recruiting workers 
and other related issues during commencement 
of implementation of the projects. 
 
10. What are the main taxes that could 
apply to foreign investors in your 
jurisdiction? (For example, Personal 
Income Tax, Corporation Tax, Value Added 
Tax and Social Security Payments) 

The main taxes that could apply to foreign  
investors in Vietnam are corporate income tax, 
withholding tax, personal income tax, export  
and import duties, and special consumption tax. 

11. What are some of the employment 
regulations in your jurisdiction that foreign 
investors should be aware of? Is it possible 
to secure residency permits or work visas 
for foreign nationals under investment?

(a)

9. Are there any free trade, special 
economic or industrial zones in your 
jurisdiction and what are the requirements? 

There is no free trade zone in Vietnam. As of 
June 2020, Vietnam has 336 industrial zones 
and 17 coastal economic zones. 

Industrial zones are preferential investment 
areas and entitled to the incentive policies  
as applied to the areas included in the List of 
areas with difficult socio-economic conditions 
in accordance with the law on investment.  
Any industrial zone which is established in  
an area included in the List of areas with  
specially difficult socio-economic conditions 
shall be entitled to the incentive policies  
applied to the areas included in the List of  
areas with specially difficult socio-economic  
conditions in accordance with the law on  
investment. Industrial zones comprise the 
following: export processing zones, supporting 
industrial zones, and ecological industrial zones. 
 
Economic zones [EZs] are preferential investment 
areas and entitled to the incentive policies  
applicable to the areas included in the List of  
areas with specially difficult socio-economic  
conditions in accordance with the law on  
investment. 

Investors and enterprises with investment  
projects in industrial zones and economic  
zones are entitled to receive support from  
competent agencies in carrying out administrative 
procedures in respect of investment, enterprises,  

(ii)

(iii)

(iv)

(v)

(vi)

(vii)

infrastructure inside and outside the 
fence of investment projects;

Support for training and development of 
human resources; 

Credit support;

Support to have access to production or 
business sites, or to relocate a production 
or business establishment in accordance 
with the decision of the State agency;

Support for science, technology or  
technology transfer;

Support for market development and 
provision of information; 

Support for research and development.

The employment regulations:

The employment regulations in Vietnam 
comprise the 2019 Labour Code, the Law 
on Employment, the Law on Occupational  
Safety and Hygiene, the Law on Social  
Insurance, the Law on Health Insurance,  
and legal documents providing detailed  
regulations on implementation thereof. 

The 2019 Labour Code stipulates that a  
foreigner working in Vietnam is the person 
who has foreign nationality and must satisfy 
the following conditions:

(i)

(ii)

(iii)

(iv)

Being 18 years of age or older and having 
full legal capacity for civil acts;

Having professional qualifications, technical  
and work skills, work experience and 
good health as stipulated by the Minister 
of Health;

Not being a person who is currently  
serving a penalty or whose criminal 
conviction has not yet been absolved/
removed from the record, or who is  
subject to prosecution for criminal  
liability in accordance with the law of  
the foreign country or the laws of  
Vietnam;

Having a work permit issued by a  
competent Vietnamese State authority,  
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12. Can foreign investors acquire real 
property and land in your jurisdiction? 
Are there any restrictions or limitations? 

Foreign organizations and individuals are  
permitted to lease all types of real estate for 
use and to purchase or hire purchase residential 
houses in accordance with the law on residential 
housing.

(a)

Foreigners entering Vietnam through 
ĐT1, ĐT2 or ĐT3 visas shall be granted  
temporary residence cards. The validity  
duration of a ĐT1 temporary residence  
card is at most 10 years; the validity duration  
of a ĐT2 temporary residence card is at  
most 5 years; and the validity duration of  
a ĐT3 temporary residence card is at most 
3 years.

(b)

except for the following cases not  
required to have work permits:

•

•

•

•

•

•

•

•

•

Being the owner or a capital  
contributing member of a limited  
liability company with a value of  
capital contribution as stipulated by 
the Government.

Being the Chairman or member  
of the Board of Management of a  
joint stock company with a value of  
his or her capital contribution as  
stipulated by the Government.

Being the head of a representative 
office or a project or a person mainly  
responsible for the operation  
of an international organization  
or a foreign non-governmental  
organization in Vietnam.

Entering Vietnam for a period under  
3 months in order to offer services.

Entering Vietnam for a period under  
3 months in order to resolve a  
breakdown or complex technical or 
technological situation arising and 
affecting or with the risk of affecting 
production or business, with which 
Vietnamese experts and foreign  
experts currently in Vietnam are  
unable to deal.

Being a foreign lawyer who has been 
issued with a licence to practise law in 
Vietnam in accordance with the Law 
on Lawyers.

The cases in accordance with an  
international treaty of which the  
Socialist Republic of Vietnam is  
a member.

Foreigners married to Vietnamese 
and living in the territory of Vietnam.

Other cases as stipulated by the  
Government.

Visas, and residency permits:

Pursuant to the 2014 Law on foreigners’ 
entry into, exit from, transit through, and 
residence in Vietnam as amended by Law 
No. 51/2019/QH14, foreign investors shall  
be granted the following ĐT1, ĐT2, ĐT3 or 
ĐT4 visas: 

ĐT1 - To be granted to foreign investors in  
Vietnam and representatives of foreign 

organizations investing in Vietnam 
and contributing a capital amount of  
VND 100 billion or more or investing  
in preferential investment industries and  
trades, and preferential investment 
geographical areas decided by the  
Government. 

ĐT2 - To be granted to foreign investors  
in Vietnam and representatives of foreign  
organizations investing in Vietnam and 
contributing a capital amount of VND 
50 billion to less than VND 100 billion 
or investing in industries and trades  
of which investment for development  
is encouraged and which are decided  
by the Government. 

ĐT3 - To be granted to foreign investors  
in Vietnam and representatives of  
foreign organizations investing in  
Vietnam and contributing a capital 
amount of VND 3 billion to less than 
VND 50 billion. 

ĐT4 - To be granted to foreign investors  
in Vietnam and representatives of  
foreign organizations investing in  
Vietnam and contributing a capital 
amount of less than VND 3 billion. 

Foreign organizations and individuals being 
entities eligible to own residential housing  
in Vietnam comprise: 

• Foreign organizations and individuals 
investing in construction of residential 
housing under projects in Vietnam in 
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(b)

Foreign investors are not entities to which 
the State of Vietnam grants land use rights in  
accordance with the Law on Land. However,  
(i) foreign invested enterprises shall be  
allocated land by the State with collection of  
land use fees to implement investment  
projects for construction of residential housing  
for purposes of sale or for sale in association  
with leasing out; and (ii) foreign invested  
enterprises shall be entitled to lease land from 
the State to implement investment projects in  
agricultural production, forestry, aquaculture 
or salt production; non-agricultural business 
and production; construction of public works 
for business purposes; and to implement  
investment projects for residential housing  
for the purposes of leasing out.

13. Are there any processes in your 
jurisdiction that can block foreign 
investment under specific circumstances? 

Any business investment activity of an investor 
which causes harm or which creates a risk of 
causing harm to national defence and security 
shall be suspended, stopped or terminated.

The Prime Minister of the Government shall 
make a decision suspending or suspending  
part of the operations of an investment project  
if implementation of the investment project 
harms or is at risk of harming national defence 
and security, upon request from the Ministry  
of Planning and Investment. 

The State administrative agency for investment 
shall make a decision suspending all or part  
of the operations of an investment project in  
the following circumstances: 

(a)

(b)

(c)

(d)

(e)

The investment registration authority shall  
terminate all or part of the operations of an 
investment project in the following cases:

(a)

(b)

(c)

•

•

accordance with the Law on Residential 
Housing and relevant laws;

Foreign invested enterprises, branches 
and representative offices of foreign  
enterprises, foreign investment funds 
and foreign bank branches currently  
operating in Vietnam in accordance  
with the Law on Residential Housing;

Foreign individuals permitted to enter 
Vietnam.

Foreign organizations and individuals are 
permitted to own residential housing in  
Vietnam through the following forms: 

•

•

Investment in construction of residential 
housing under projects in Vietnam in 
accordance with the Law on Residential 
Housing and relevant laws;

Purchase, hire purchase, receipt of  
donation or inheritance of commercial 
residential housing comprising apartments 
and individual residential houses under 
investment projects for construction 
of residential housing, except for the 
zones reserved for ensuring national 
defence and security as regulated by the  
Government.

To protect relics, vestiges, antiques or  
national treasures in accordance with the 
Law on Cultural Heritage; 

To remedy a breach of the law on  
environmental protection at the request  
of the State administrative agency for  
environment; 

To take measures to ensure labour safety  
at the request of the State administrative 
agency for labour; 

Pursuant to a judgment or decision of  
a court or a verdict of an arbitrator; and 

The investor fails to properly implement  
the contents of the investment policy  
approval or the Investment Registration  
Certificate and has been dealt with for  
an administrative offence but continues to  
commit the offence. 

The investment project falls within one of  
the cases where the operation of an  
investment project is suspended and the  
investor is unable to remedy the conditions 
for suspension of operation; 

The investor is not permitted to continue  
using the investment site and fails to carry  
out the procedures for change of the  
investment site within 6 months after the 
date on which the investor is not permitted  
to continue using the investment site; 

The operation of the investment project  
has been ceased and on expiry of 12 
months from the date of such cessation, the  
investment registration authority is unable  
to contact the investor or his/her/its lawful 
representative; 
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(d)

(e)

(f)

(g)

14. What foreign currency or exchange  
controls should foreign investors be  
aware of? 

The 2005 Ordinance on Foreign Exchange  
Control, amended by Ordinance No. 06/2013/
UBTVQH13, regulates the following:

(a)

(b)

(c)

15. Are there any restrictions, approval 
requirements or potential penalties if 
a foreign investor withdraws their 
investment in your jurisdiction? 

An investor is permitted to temporarily  
suspend, or terminate the operation of its  
investment project and must perform the  
relevant procedures in accordance with  
the laws on investment. Where an investor  
fails to perform the procedures for termination  
of the operation of the investment project,  
or liquidation of the investment project, or  
notification of temporary suspension of the  
investment project in accordance with the  
laws, such investor shall be subject to a  
penalty for an administrative offence imposed 
by the competent State authority.

16. What contract enforcement and 
investor protection mechanisms are in 
place in your jurisdiction, if any? 

With respect to contracts to which at least  
one party is a foreign investor, the parties  
may agree in the contract on the application  
of foreign laws or international investment  
practice if such agreement is not inconsistent 
with the laws of Vietnam. 

Any dispute relating to business investment 
activities in Vietnam shall be resolved through 
negotiation and conciliation. Where the  
negotiation or conciliation fails, the dispute  
shall be resolved by a Vietnamese court, an  
arbitration body of Vietnam, or an international 
arbitration body, as the case may be. 

17. Does your jurisdiction have any bilateral 
or multilateral investment protection 
treaties with Asia-Pacific jurisdictions that 
are commonly used for investing into the 
country? 

Vietnam has the bilateral and multilateral  
treaties with the following Asia-Pacific  
jurisdictions: 

•
•
•
•
•

Land used for the investment project is  
recovered for the reason that land is not  
used or the land use is behind the schedule  
in accordance with the law on land; 

The investor has failed to provide an escrow 
deposit or bank guarantee regarding the  
obligation to provide an escrow deposit as 
stipulated by law if the project is subject  
to such escrow deposit to ensure project  
performance; 

The investor has conducted the investment 
activities on the basis of an artificial civil  
transaction in accordance with the civil  
law; or

Pursuant to a judgment or decision of  
a court or a verdict of an arbitrator.

An enterprise with foreign directly invested 
capital and a foreign investor participating  
in a business co-operation contract must 
open a direct investment capital account  
at one authorized credit institution.  
Contribution of investment capital, and  
remittance of principal investment capital, 
profit and other lawful revenue must be  
conducted via this account. 

A foreign investor being a non-resident  
must open a VND indirect investment  
account in order to conduct indirect  
investment in Vietnam. Indirect investment 
capital being foreign currency must be  
converted into VND in order to conduct  
the investment via this account. 

Within the territory of Vietnam, all transactions, 
payments, listings, advertisements, quotations, 
setting prices, and recording prices in  
contracts and agreements and other  
similar forms conducted by residents and  
non-residents must not be effected in  
foreign exchange except for cases permitted 
by regulations of the State Bank of Vietnam. 

ASEAN (ACIA);
Japan;
Cambodia;
South Korea;
Indonesia;



LEXISNEXIS ® FOREIGN INVESTMENT LAW GUIDE 202196         |

•
•
•
•
•
•
•
•
•

18. What intellectual property rights 
protection are available in your jurisdiction 
to foreign investors? 

Foreign investors’ intellectual property rights 
are protected in Vietnam in accordance  
with the 2005 Law on Intellectual Property  
as amended by Law No. 36/2009/ 
QH12, and Law No. 42/2019/QH14 (the “Law  
on IP”). Intellectual property rights comprise  
copyright, copyright related rights and 
industrial property rights (comprising inventions,  
industrial designs, designs of semi-conducting 
closed circuits, marks, trade names, geographical  
indications and trade secrets) and rights to  
plant varieties. 

Furthermore, Vietnam has participated in, and  
has been a party to numerous conventions  
regarding intellectual property rights, including 
Trade-Related Aspects of Intellectual Property  
Rights; Convention Establishing the World  
Intellectual Property Organization; Paris  
Convention for the Protection of Industrial  
Property; The Patent Cooperation Treaty  
(PCT); Madrid Agreement Concerning the  
International Registration of Marks; Protocol 
Relating to the Madrid Agreement Concerning  
the International Registration of Marks; Berne 
Convention for the Protection of Literary 
and Artistic Works; International Convention  
for the Protection of Performers, Producers of 
Phonograms and Broadcasting Organizations; 
Convention for the Protection of Producers of 
Phonograms against Unauthorized Duplication  
of Their Phonograms; Convention Relating 
to the Distribution of Programme-Carrying  
Signals Transmitted by Satellite; The Hague 
Agreement Concerning the International  
Registration of Industrial Designs; etc.

19. Are there any environmental policies 
and regulations that (potential) foreign 
investors should be aware of prior to or 
throughout the investment process in your 
jurisdiction? 

Enterprises producing and providing technologies,  
equipment, products and services serving  
the requirements for environmental protection  
as stipulated in the law on environmental  
protection are entitled to investment incentives 
in accordance with the 2020 Law on Investment. 

Investors being owners of projects shall be  
required to conduct the environmental impact 
assessment in the stage of project preparation,  
or to formulate environmental protection  
plans before implementation of such projects  
in accordance with the 2014 Law on  
Environmental Protection as amended by  
Law No. 35/2018/QH14, Law No. 39/2019/
QH14, and Law No. 61/2020/QH14.

(a)

(b)

Malaysia;
Mongolia;
Myanmar;
Philippines;
Singapore;
Tajikistan;
Thailand;
North Korea; and
Australia.

Objects for which environmental impact  
assessment must be conducted comprise:

•

•

•

Projects falling within the authority  
to make decisions on investment policy  
of the National Assembly, the Prime  
Minister of the Government, and  
provincial People’s Committees;

Projects using land of nature reserves, 
national parks, historical and cultural 
relic sites, world heritages, biosphere 
reserves or beautiful landscapes which 
have been ranked; 

Projects likely to exert adverse  
environmental impacts.

Objects for which an environmental protection 
plan must be formulated:

•

•

Investment projects which are not subject 
to environmental impact assessment; 

Production, business or service plans 
which are not subject to formulation of  
investment projects in accordance with 
the law on investment.
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20. Are there any government agencies 
or non-governmental bodies that 
(potential) foreign investors can turn to 
for more information on investment in 
your jurisdiction? 

Government agencies:

• 

•

•
 

•

Non-governmental bodies:

• 

21. Have there been any recent proposals 
for reforms or regulatory changes that 
will impact foreign investment in your 
jurisdiction? 

Law on Investment No. 61/2020/QH14, passed 
by the National Assembly of Vietnam on  
17 June 2020, will take effect from 1 January 
2021.

Law on Private Public Partnership Investment  
Form No. 64/2020/QH14, passed by the  
National Assembly of Vietnam on 18 June 2020, 
will take effect from 1 January 2021.

22. Are there any other features regarding 
foreign investment in your jurisdiction or 
in Asia that you wish to highlight? 

Vietnam shall provide foreign investors in  
Vietnam with guarantees in respect of  
ownership of assets, and business investment  
activities of foreign investors in Vietnam,  
and in respect of the right to remit assets  
of foreign investor overseas. In addition, the 
2020 Law on Investment has supplemented 
various preferential investment industries and 
trades; and special incentives and support.

23. What changes in foreign investment 
law have been implemented in light of 
current events? Are there any “new normal” 
practical tips in your jurisdiction parties 
should be aware of when dealing with 
foreign investments?

The 2020 Law on Investment which contains 
new provisions will take effect from 1 January 
2021. There is no “new normal” practical tips  
in regard to foreign investment in Vietnam.

The Ministry of Planning and Investment
Address: No. 6B, Hoang Dieu Street, Ba Dinh 
District, Ha Noi City, Vietnam
Website: http://www.mpi.gov.vn/en 

The Department of Planning and Investment 
of each province

Investment Promotion Centers under the 
Foreign Investment Agency:

○

○

○

Furthermore, foreign investors may  
refer to (i) the investment conditions  
applicable to foreign investors at the  
National Portal on Foreign Investment via  
link https://dautunuocngoai.gov.vn/fdi; and  
(ii) foreign investment information via link 
https://dautunuocngoai.gov.vn/Home/en.

Investment Promotion Center for North 
Vietnam
Address: 65 Van Mieu Street, Dong Da 
District, Ha Noi City, Vietnam
Website: ipcn.vn

Investment Promotion Center for Central  
Vietnam
Address: 103 Le Sat Street, Hai Chau 
District, Da Nang City, Vietnam
Website: centralinvest. gov.vn

Investment Promotion Center for Southern 
Vietnam
Address: No. 289 Dien Bien Phu Street, 
Ward 7, District 3, Ho Chi Minh City, 
Vietnam
Website: ipcs.vn

Vietnam Chamber of Commerce and Industry 
Address: No. 9 Dao Duy Anh Street, Dong 
Da District, Ha Noi City, Vietnam 
Website: https://en.vcci.com.vn/
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